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Caial ee 
Minor Factor in 
Lake Diversion 


Water Level Manipulated by 
Many Projects, Urged in 
Defense Before 5pe- 
cial Master. 


Remedy Considered 
Technical Problem 


Counsel Asserts That Engineer- 
ing Works to Control Out- 
flow Would Correct Loss 
of Volume. 


Justification for 
from Lake Michigan through the 
cago drainage canal for sewage 
poses and pleas for dismissal of the bill 
of complaint filed by Great Lakes States 
opposing the diversion were presented in 
final arguments of the respondents, June 
2. before Charles Evans Hughes, sit- 
ting as Special Master for the Supreme 
Court of the United States. 

The case will be in the hands of Mr. 
Hughes on June 3, following the rebuttal! 
a to be made by Newton D. 
Baker for the complainants. 

Hugh S. Johnson, special assistant to 
the Attorney General of Illinois, com- 
pleted on June 2, his argument for the 
defendant State of Illinois and the Sani- 
tary District of Chicago, w hich are joined 
in the issue with the intervening States 
of Missouri, Kentucky, Tennessee, Louis- 
iana. Mississippi and Arkansas. The 
complainant lakes States are Michigan, 
Wisconsin, Minnesota, Ohio and Penn- 
sylvania, with a special suit by Michigan. 
Argue Case. 


water 
Chi- 
pur- 


diversion of 


Counsel 
Johnson’s final argument was fol- 
that of Oscar E. Carlstrom, 
Attorney General of Illinois. The de- 
fendants’ case was to be argued also 
*>y James M. Beck, former Solocitor Gen- 
eral of the United States; former Sen- 
ator J. Hamilton Lewis; Edmund Ad- 
cock. counsel for the Sanitary District 
of Chicago, and Cyrus Dietz, Assistant 
Attorney General of Illinois. The inter- 
vening case of the Mississippi Valley 
States was presented by Daniel 
and Cornelius Lynde. 

Against the complainants’ arguments 
that the Chicago diversion is lowering the 
level of the Great Lakes and causing 
damage both to navigation and riparian 
properties, the defendants’ counsel re- 
plied that the testimony adduced in the 


Mr. 
lowed by 


overbalance the advantages gained by 
the collective states of the United States 
by the Chicago outlet, which was de- 
scribed as an ancient natural waterway 
connecting the Great Lakes and the Mis- 
sissippi. 

The diversion has been authorized by 
the Secretary of War duly and properly, 
it was argued, and it has been recognized 
by successive acts of Congress. The con- 
stitutionality of the powers of the Secre- 
tary of War, as administrator of inter- 
state rivers and harbors, was maintained 
by the defendant counsel. 

A complete summary 


(Continued on Page 3, Column 2.) 


Competence: vy of W fe 
As Witness Is Tested |. 


Asked to Re- 


view Admissibility of Testi- 


of the defend- 


Supreme Court 


mony for Husband. 


The competency of a wife to testify 
in cages in which her husband is a party 
in Y’ederal courts is at issue in a case 


for which the Department of Justice has | 


asked the Supreme Court for a writ of 
ecrtiorari, according to an announce- 
ment June 2 by the Attorney General, 
John G. Sargent. 

The case involves a conviction under 
the Harrison Narcotic Act and origi- 
nated in the Federal court in the West- 
ern District of Washington, where the 
wife was excluded frem testifying in 
favor of her husband. The Ninth Circuit 
Court of Appeals found differently, how- 
ever, and the Department desires that a 
settled rule of law be determined. 

Following is the fuil text of the De- 
partment’s statement: 

In order to have determined the ques- 
tion as to the competency of a wife to 
testify in cases in the Federal courts of 
the United States, the Department of 
Justice has submitted to the Supreme 
Court a petition praying for a writ of 
certiorari to review the decision of the 
United States Circuit Court of Appeals 
for the Ninth Circuit in the case 
Howard E. Rendleman. 

Rendleman was convicted in the United 
States District Court for the Western 
District of Washington under an indict- 
ment charging him with violating the 
Harrison Narcotic Law. At the trial the 
defendant called his wife as a witness. 
but on objection she was excluded. The 
Circuit Court of Appeals held that she 


{Continued on Page 2 


wy 


Column 3.) 


3 


4%-0e-21-4 b/n-28e¥ 
% Vd Gixg 
we AuvVUsiT DI18NMd 

N¥levugs 


ls 


Kirby | 


| kota. 


; naval officers. 


| diplomatic posts as governors in insular 


| cessful 


of 


B y Labor in Norwa y 


FSTABLISHMENT of a labor 

4 cowt of arbitration has al- 
layed the disturbed situation in Nor- 
the Department of Commerce 
by the Com- 
Copenhagen, 
full text of 
follows: 


way, 
was advised on June 2 
mercial Attache 
Harry Sorenson. 
Mr. Sorenson’s | 
The uncertainty which pre- | 
vailed in Norway for some time as | 
a result of the disturbed labor sit- { 
uation has been considerably relieved 
by the establishment of a_ labor 
court to arbitrate disputes. 
The first decision of the new body 
provides for a 15 per cent reduction 
of wages in the iron, steel, metals, 
footwear and textile industries, in 
which work has been resumed after 
long strikes. Wages in the mining | 
industry have also been reduced by 
16 per cent and work has again been | 
| 


at 
The 


cablegram 


Wage Cut Accepted 


has 


started in that industry. 

These decisions of the labor court 
will be effective until April, 1929, 
with the regulation of the index of 
to take place ‘in January, 
The labor groups in Norway 


wages 
1928. 
have accepted the wage reductions 
ordered by the new court. 


Federal Surveying 
For Year to Cover 
Parts of 15 States 


teel Towers to Be Used in 
Geodetic Work in West as 


J 


Cheaper Than Wooden 
Equipment. 


Plans for 
work during the season of 1927 were of- 
ficially outlined in a written statement 
by the Chief of the Division of Geodesy, 
Coast and Geodetic Survey, Maj. William 
Bowie, on June 1. 

The work will be carried on in many 
States. There is being inaugurated a 
policy of substituting steel towers, built 
much like the towers for windmills, in 
place of the old wooden towers. for ob- 
servation signaling in the Government’s 
r large areas. 

Bowie’s state- 


triangulation werk ov 
The full text “oF Maj. 
ment follows: 
The parties‘of the United States Coast 
and Geodetie Survey, which will work 
toward the completion of the large plan 
to have first-ordér triangulation and lev- 
eliug extended over the United States 
for the control of surveys, maps, location 
and other 


of boundaries engineering 


| work, will operate in Minnesota, West 


| Virginia, Maryland, Pennsylvania, Ohio, 
trial does not prove specific damages that | 7 


New 
New 
Da- 


Vermont, 
California, 
North 


Massachusetts, 
Utah, 
Dakota 


Maine, 
York, 
Mexico, 


Colorado, 
South and 
New Methods Adopted. 

In Minnesota a new method of con- 
ducting triangulation will be put into ef- 
fect. Previously, where che country was 
comparatively flat, with many groves of 
trees scattered over the country, it was 
necessarry to erect wooden signals to 
heights as great as 70 feet in order to 
make it possible to observe from one 
triangulation station to another. Part of 
the building was, o* course, necessary to 
overcome the curvature of the earth. 

Prior to the war, the cost of lumber 
was not high and, necessarily, the ex- 
pense involved in the purchase of lum- 


the Government’s : 
{ 
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Executive and Judicial Branches of the Government 


« MEMBERS OF THE LEGISLATIVE BRANCH ARE ACCORDED IN THESE COLUMNS THE RIGHT OF DISSENT FROM ANY ACTION OF THE EXECUTIVE I 





Cour t to Hesiew 


Ruling of Board 
Of Tax Appeals 


Richt of Wife to File Income 


Return Separately Under 
Laws of California 
to Be Tested. 


Department of Justice 
ion 


To Oppose Decisi 
Earnings Belong to 
Husband Under State Sys- 
tem of Community 
Property. 


The status of the Federal income tax | 


under the community property system 
in vogue in California will again be car- 
ried into court. For the first time un- 
der the present internal revenue laws, a 
decision of the Board of Tax Appeals 
will come up for judicial review. 

Announcement was made, June 2, by 
the Attorney General, John G. Sargent, 
hat the Department of Justice had au- 
thorized a review of the community 
property case, in which W. A. Roth, a 
California resident, appealed to the 
Board of Tax Appeals from a ruling of 
the Commissioner of Internal Revenue. 

Mr. Roth’s claim was sustained by the 
Board, which held that the wife of peti- 
tioner had a right to file a separate re- 
turn. The Bureau of Internal Revenue 
had added the wife’s salary to that re- 
ported by her husband, thereby creating 
a deficiency. 

Suit In Federal Court. 

The Department of Justice and the tax- 
payer have not yet reached an agreement 
as to the court in which the review will 
be sought. By statute, the appeal is 
direct to a Federal circuit court of ap- 
peals, either in the district in which the 
taxpayer lives or in the District of 


[Continued on Page 6, Column 5.) 


Subscriptions Closed 
For Treasury Bonds 


Offer to Exchange to Remain 


Open Until June 5, When 
Interest Starts. 


Subscription books to the cash series 
of 3 3-8 per cent Treasury bonds of 
1943-47 were closed at the close of busi- 
ness June 2. In connection with this an- 
nouncement, however, the Sccretary of 
the Treasury, Andrew W. Mellon, said 
that subscriptions to the exchange issue 
of the same bonds will remain open un- 
til June 15, the date on which the new 
securities will begin bearing interest. 

Mr. Mellon said orally, June 2, that 
the cash offerings had reached probably 
two and one half times the amount of 
$200,000,000 for which che department 
called. This amount, the Sercetary esti- 
would be all of the cash required 
by the department to carry it through to 
September 15, since a quarterly tax in- 
stallment is due June 15. The proceeds of 
this payment, of course, will be em- 


[Continued on ret 11, Column 4.] 


Range ot Oppor tunity for Ser vice in | Navy 
Is Diversified, Sec retary Wilbur Points Out 


Diplomatic and Executive Assignments s and Scientific Spe- 
cializations of Officers Cited in Annapolis Address. 


Widely diversified fields of endeavor 
are open to officers of the Navy, as evi- 
denced by the present assignment of 
Some are assigned to 


and others are specializing 
communications, gunnery, 
law, engineering, chemistry 


possessions, 
in science, 
navigation, 


| and in other lines. 


Curtis D. 
of 
ad- 


The Secretary of the Navy, 
Wilbur, pointed out this diversity 
occupations of naval officers in an 


| dress, June 2, before the graduating class 


of the Naval Academy at Annapolis. 

The full text of Secretary Wilbur’s 
address follows: 

The opportunity of addressing a grad- 
uating class at any institution of learn- 
ing carries with it the privilege of con- | 
gratulating the graduates upon the suc- 
competion of their course, of 
studies, and a corresponding obligation | 
of reminding these graduates that the 
learning they had already acquired is 
but the foundation for their life work. 

Work of Lifetime. 

When the training has been for a 
scientific or professional pursuit, we are | 
at once impressed with the fact that the | 
constant and rapid accumulation of | 
knowledge, and the wide and ever-broad- | 
ening field of research, make the attain- 
ment of professional skill and eminence | 
a lifelong task. It is only because the | 
means of disseminating information have | 
so greatly improved, and it has been so 
well systematized that the professional | 


| aviation, 


; are some of the activities 


man can hope to acquire the knowledge 
necessary to the practice of his profes 
sion. “~ 

This growing fund of information is 
accessible to all, and to neglect it be- 
cause of indolence or self-complacency is 
at once to yield supremacy to one’s com- 
petitors, or adversaries. 

In the profession you have 
there has been so great an advance in 
the means of offense and defense that 
even in a lifetime you cannot hope to 
acquire all the knowledge required in 
its several branches. Communications, 
gunnery, navigation, naval construction, 
admiralty, naval and _inter- 
national law; electrical, mechanical and 
civil engineering, astronomy, chemistry, 


| metallurgy, naval and military tactics. 


accounting, diplonigcy, and government, 
within the | 
scope of the naval profession. 

Diplomatic Assignments. 

A naval officer, Admiral Bristol, is 
just returning from a long term of serv- 
ice as a diplomat at VJonstantinople. | 
Others are returning from the econ- 
ference at Geneva for the limitation of 
armaments. Others will soon depart for | 
the conference between England, Japan | 
and America at Geneva, where the rela- 
tive power of these nations will be con- 
sidered. 

The naval missions to Brazil and to | 
Peru, where our officers are cooperating | 
with these nations in the upbuilding of 


{Continued on Page 2 2, Column 1.) 
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; State or foreign commerce, and does not, 


chosen | 


ik ‘lying 9 Cros ss Order ed | 


For C apt. re 


Effort Being Made to Have | 
Medal Ready by Time of 
His Return. 


that ‘Pre 


! 
dent : Coolidge may | 
decorate Capt. Char A. Lindbergh | 
with the actual medal of the Distin- | 
guished Flying Cross instead of making | 
the award by citation, arrangements | 
have been made, the Department of War 
announced on June ’, to have the first 
medal struck off soon as possible. 
The design for medal, which was 
approved on May by the Fine Arts 
Conmission, has been sent to the Quar- 
termaster Depot at Philadelphia for im- | 
mediate reproduction in bronze. | 
The Pan-American fliers who were 
awarded Distinguished Flying Crosses 
were presented only with the citation for 
the decoration, the Crosses themselves to 
be presented after a design had been ap- 
proved. } 
The full text 
statement follows: 
Arrangements have been made to have 


In order 
les 


as 
the 


IR 


of the Department’s | 
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Two Power Permits 
Granted to Produce 
Wood-Pulp in Alaska 

Commission Approves Eight | 
Other Projects, Rejects Six 


and Revises Terms 


of _Othe rs. 


/ 


Ten power projects, inciuding two to } 
develop the manufacture of wood pulp 
in Alaska, have just been approved, the 
Federal Power Commission announced | 
on June 2. 

As the result of a mecting of the Com- 
mission on June 1, it was stated, the 
Commission also authorized three pre- | 
liminary permits, two extensions of pre- 
liminary permits, the cancellation of one 
preliminary permit, the extension of the 
period for commencing construction on 
one project, amendments to four licenses 
the transfer of one license, the rescind- 
ing of one license ané “uo rejection of | 
six applications for projects. 

Applications in Conflict. 

Applications rejected included those by 
William Rando!ph Hearst. M. L. Requa, 
Paul Howard Kollinz, and Thebo, Starr 
& Anderion, Inc.. for permits for power | 
projects to develop the manufacture of 
wood pulp in Alaska, held by the Com- 
mission to be in conflict with licenses 
issued for the projects of George T. 
Cameron and I. and J. D. Zellerbach, of 
San Francisco, who have the same ob- 
jective. 

The full text of the statement by 
Commission follows: 

At its meeting on June 
Power Commission took 
following cases: 

Declaration of 


the | 


1 the Federal | 
action in the | 


Intention of Appa- 
lachian Electric Power Company.—The 
Commission found that -the proposed | 
project, which consists of a concrete 
gravity type dam 1,600 feet long and 115 | 
feet high. creating a reservoir with a 
storage capacity of more than 100,000 | 
acre feet. and a power house containing 
hydraulic equipment of a capacity of 
80,000 horsepower, located on the New 
River a short distance above Radford, 
Va., would affect the interests of inter- | 
state or foreign commerce and therefore | 
would require a license from the Com- 
mission. 

Declaration of Intention of 
rence.—The Commission found that the | 
proposed project, consisting of a dam 
about 25 feet high in the North Fork of 
New River near Weaversford, N. C,, | 
would not affect the interests of inter- | 


S. A. Law- | 


therefore require a license from the Com- 
mission. 
Project No. 699. 


Corporation a 





To the Florida Power 
preliminary permit was 
authorized power project involv- 
ing a concrete and earth dam 20 feet 
high and a power house with an installed 
capacity of 8,000 horsepower at Donegais 


for a 


(Continued on Page 11, Column 1.] 


Complete 
News Summary 
and Index 


of every article 
in this issue will 
he found on the 
Back Page. 

The News Sum- 
mary is classified 
hy Topics every 
day for the con- 
venience of the 
reader. 

>> 


Turn to Back Page 
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the 


| merce, 


| will be attended by 


| ber 
* ishly 
; terists together, 


| 
now 


| Secretary 


| ernment. 

if judicial recourse has been exhausted | 
| in courts of the foreign nation against 
| which the claims lie they may be furthey 
| presented by the United States. 


ized 


eSTABLISH MENT 


"WASHINGTON, FRIDAY, JU! INE 3, "1927. 


Financial Plats 


For Flood Area 


To Be Discussed. 


Confer With 


Bankers and Industrialists 


Hoover to 


on Forming Credit 


Corporations, 


More Capital Needed, 


Declares Secretary | 


American Farm Congress Lays 
Before President Proposal 
for Control of Missis- 
sippi River. 
ae eee : . 
financing 
flooded areas 


Progress made in plans for 
rehabilitation of the 
the Lower Mississippi River Valley 
be considered at a conference on 
Jnue 5 between the Secretary of Com: | 
Herbert Hoover, and officers of 
the Chamber of Commerce of the watkaa | 
States who have undertaken to interest 
business groups in the formation of 
credit corporations. 

Announcement oi the conference which 
bankers and indus- 
trialists, was made orally by My. Hoover 
on June 2. After the 
Hoover will depart for the flooded sece- 
tions. The representatives of the Cham- 


of 


” to bring the various financial in- 
it was stated, 
More Capital Sought, 

Mr. Hoover said the bankers and in- 
dustrialists have been acked to double 
the capital of the special financial cor- 
porations which have been formed in 
each State 
for farmers and merchants, 

In Arkansas, Mississippi and Louisana, 
he said, the capital of these corporations 
$1,750,000. With 
to this amount available from outside 
sources, the capital will aggregate $3,- 
500,000, which Mr. Hoover estimated 


is 


would provide a credit power of $10,000,- 
; 000, 


or more. 

Mr. Hoover will leave Washington 
for St. Louis, whence he will proceed to 
southeastern Missouri, Arkansas, Mem- 
phis and New Orleans. His primary ob- 


| ject in hastening his return, he said, was | 


to get the people in the flood country to 
plant their crops. 


Reports have come to him, Mr. Hoover | 
progressing | 


explained, that vlanting is 
very favorably in Missouri, Arkansas, 
Tennessee, Kentucky and Illinois. In 
previous statements, he said that he felt 
the greater part of the 1927 crop would 
be saved. 

The crops, it was stated, 
basis of the credits to be extended plant- 
ers and tenant farmers and merchants, 


who were said to be returning in large | 


numbers to their homes. 
Flood Control Urged. 
President Coolidge on June 2 


to consider a plan proposed by it for 
Governmental participation in the control 


| of the flood waters of the Mississippi 


Valley. . 


The plan was laid before the Presi- 


dent in writing at the White House by | 
City, Mo., | 


Ww. I. Drummond, of Kansas 
Chairman of the Board of Governors of 
the Farm Congress. 
The full text of the plan follows: 
The President, the White House. Wash- 
ington, D. C. 
Sir: The American Farm Congress re- 
[Continued on Puge 3, 
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| Few American Claims 


Left for Adjudication 

of State Points 

British Courts Have Settled 
Most Cases. 

United States Government 

examined very thoroughly 


The 


already 


to know 
“meritori- 
statement 
State, 


and is in a position 
which are and which are not 
ous,” according to an oral 

made June 2 by the Secretary 
Frank B. Kellogg. 

In explaining the arrangement 
which Great Britain and the 
States had agreed to seitle their w: 
claims, announced by the 
June 1, Seeretary Kellogg explained that 
most of the claims had been settled long 
ago in the British couris. 

The United States Government, he ex- 
plained, is not obligated to present the 
claims of its nationals unless it con- 
siders them justified. Therefore, before 


ol 


by 


| claims are presented, they are examined 


carefully by 
If 


the attorneys for the Gov. 
they are meritorious 


Many of the claims carefully scrutin- 
by Government attorneys wer, 
found not to be justified and were quick}, 
abandoned, Secretary Kellogg stated 
Very few are left between the U 
States and Great Britain which remain 
to be adjusted, 


VHETHER Conoress Is IN Sr 


conference Mr, | 


of Commerce were working “fever- 


to provide additional credit | 


subscriptions ; 


will form the | 


Was ree | 
quested by the American Farm Congress ! 


Out | 


to 


has | 
all | 
‘the American war claims against Great | 
| Britain 


SSION OR ADJOURNED. 


Subserintic on by Mail: 
$18.00 per Year. 


Nis al Oil Reserve 
Yields SI] 000, 000 


More than $11, 000,000 represent- 


tng proceeds from royalty oil ob- 
tained from pce Elk Hill Naval oil 
leases in California, has been 
turned over the United States 
. Treasury by Rear Admiral H. H. 
Rousseau, receiver of the re 
the Secretary the Navy, 


Wilbur, 


as 
serve, 
Curtis D. 
June 2. 


Admiral Rousseau reported that on 


of 


announced orall: 


June 1, $5,405,000 in cash had been 
turned over the Federal 
Bank of San Francisco for pay- 
ment to the Treasury, and on June 
2, Liberty bonds amounting to $5,- 
608,000, deposited with the bank to 
Treasury. 
Secretary 
receipts from 
Hills property was 
to the jurisdiction of the 
by the voiding of the leases 
the Pan-American 
Transport Co.. 


Reserve 





the credit of the 
money, 
represents 


Elk 


The Wilbur 
said, 
since the 
returned 

Navy, 
to 
and 
cree. 


oil 


Petroleum 


by a court de- 


Rapid Development Development 
Noted in Produei ‘ing 





Nitrogen by Ky ‘alka | 


eased Said to Be Reaching | 


| trol by long-term lease of the properties 
| of the Michigan Central and Big Four 


| Volume Nearly Equal to 
That Obtained From 
Other Sources. 


The production of atmospheric nitro- 
gen by fixation rapidly reaching a 
| volume nearly equal to all other gources 
of nitrogen, inclusive of the Chilean 
| mines, according to a statement issued 
| June 2 by the Department of Agricul- 
ture. World production of nitrogen by 
atmospheric fixation in 1925 was esti- 
| mated to have amounted to 607,000 me- 
tric tons. 
| States have € combined capacity of 80 
tons a day, it was stated. It was added 
that about 
| produced is used in agriculture. 

The full text of the statement follows: 

The United States, which five years 
ago had no plants for the fixation of 
atmospheric nitrogen, now has seven 
| synthetic ammonia installations 
combined capacity of about 80 tons a 
day. While none of this output is find- 
ing its way as yet into agricultural use, 
it is having the indirect effect of forcing 
additional quantities of by-product am- 
monia into the fertilizer market. Growth 
of the nitrogen fixation industry in the 
United States certain eventually to 
be an important factor in promoting soil 
fertility. 

Projected plans for the expansion of 
the industry indicate that before many 
years the products of atmospheric fixa- 
tion will be competing directly in this 
country with other sources of fertilizer 
nitrogen. In the synthetic-ammonia 
| process, the method of atmospheric ni- 
trogen fixation in which practically all 


1s 


is 


(Continued on ‘Pons $. a 2.) 


| Philippine Bonds Aw: arde d 





A group of Rae : Hose interests, rep- 
| resented by Graham, Parsons & Co., 6f 
| New York and Washington, as agents, 
were the successful bidders for an of- 
fering of $1,500.000 of 
| Philippine Islands, offering 
for each bond of $100 par value, 
Chief of the Bureau of Insular Affairs, 
Department of War, Maj. Gen. 
McIntyre, announced June 2. 

Bids for the bonds were 
by seven concerns, and were opened on 
June 2 at the office of the Chief of In- 
sular Affairs. The Riggs National Bank, 
of Washington, D. C., submitted the 


| second highest bid for the issue, offering 
$103.1899. 


bonds of 


purchase an equivalent amount of 
first mortgage bonds of the Metropolitan 
Water District, in the Philippines, which 
furnishes water and sewer 
Manila and adjacent towns. 
The full text of the Bureaw 


ment covering the b 


services 


s state- 
ids will be pub- 


ue 





United | 
ur | 
Department | 


and | 


nited | 


lished in the is: of June 4, 


Senator E han Hopes Taxes 


May Be Cut $300,000 £000 | 


licpe 


that Gimatena: W ill be able to re- 
duce taxes by more than $300,000,000 w as 
expressed at the White House on June 2 
by Senator Edge (Rep.). of New Jersey. 

The full text of the Scnator’s state- 
ment follows: 

I have no recent inf 
possible surplus, but 1 am hopeful we 
can make a cut of more than $300,000,- 
000, based on present gincome. If the 
rule which has held good in the past will 
continue that a lowering of surtaxes 
means an increase in actual receipts, then 
we can surely make a greater reduction 
in the present tax schedule. 

I personally think corporation taxes 
should be reduced lower than 121 per 
cent. Again, fundamentally, I always 
believe large surpluses are too inviting 
of Congressional experiments. If we 
can keep the surpluses pretty well down, 
we will have better arguments to oppose 
such efforts and possibly assist economy, 


the | 
$103.2199°) 
the 


Frank | 


submitted | 


to | 


The seven plants in the United | 


90 per cent of all nitrogen | 
| 


VERY step taken in the oper- 

ation of government should 
he under the observation of an in- 
felligent and watchful people.” 


—Benjamin. Harrison, 


President of the United States, 


1889—1893 
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| Railrdad Merger 
Should Consider 


Connectin Lines 


Conclusion Reached in Ree 
port Recommending De 
nial of Application of 
New York Central, 


Shorter Roads Were 
Not Included in Plan 


| Five Railroads, in Intervening, 
Contended Any Proposal for 
Unifieation Should In- 
clude Them. 


On the ground that proposals for rail- 


road consolidations should not neglect 


provision for including appropriate con- 
necting short lines, an examiner for the 
Interstate Commerce C ommission, Ralph 
R. Molster, in a proposed report made 
public by the Commission in June 2, has 
recommended that the Commission deny 
the application ©* the New York Central 
Railroad for authority to acquire con- 


which 
stock ownership. 

The recommendation, in Finance Docket 
No. 5690, New York Central Unification, 
also applied to the related application of 
the Cleveland, Cincinnati, Chicago & St. 
Louis (Big Four) Railway, for authority 
to acquire control of the Cincinnati 
Northern and the Evansville, Indianapo- 
lis & Terre Haute Railway. The appli- 
cation as to the Michigan Central also 
covers the Chicago, Kalamazoo & Sagi- 
naw Railway. 


Railroads, it already controls by 


Must Provide for Short Lines. 

“If an appropriate step toward con- 
@olidation in the manner contemplated 
by Congress,” the examiner’s report says, 
“then the proposals could be found to 
be in the public inte_est. But, as indi- 
cated in the Nickel Plate ‘case, when 


| strong carriers sek to combine their lines 


with a | 


| the 


in anticipation of consolidation, provision 
for including appropriate \connecting 
short lines must not be neglected, and 
this requirement is amply justified by 
fact that the decision to propose 
further acquisitions of control and, when 
consolidation is possible under paragraph 
(6) of section 5, to propose or not to 
propose consolidation, rests with the car- 
riers. 

“As the record stands, consideration of 
the matter of including appropriate short 


| lines in the grouping here proposed, may 


be indefinitely deferred, whence it fol- 


| lows that benefits urged in support of 


the propesals may be outweighed by de- 


| triment meanwhile suffered by the pub- 


| 





| selved against 2 
commercial effort in this country is con- | cernes Sen 


; strong 
On Bid of New York Group | 


| tral comprise the major 


| periencing 
The proceeds of the issue will be used | 


lic. This serious doubt as to the wisdom 
of the proposed grouping must be re- 
applications.” 

Units Now Under Control. 

The purpose of the proposed leases, as 
stated by the applicants, is to bring 
about handling of the properties by one 
operating unit. The New York 
Central, Big Four and the Michigan Cen- 
portion of the 
system known as the New York Central® 


[Continued on Page 10, Column 1.) 


Tariff Is Adve ocated 
On Philippine Rope 


Senator Edwards Informed That 


Manufactures Have Increas- 


ing Competition. 

American rope manufacturers are ex- 
increasing competition in 
American rope markets not only from 
England but from the manila rope manu- 
facturers in the Philippine Islands, ac- 
cording to a letter which Senator Ed- 
wards (Dem.), of New Jersey, has just 
received from the Ajax Rope Company, 
of New York, and made public June 2, 

The full text of the letter follows: 

Permit us to tender a few words of 


| approval in connection with your plans 


ormation as to the 


' cent 


to introduce a resolution at the next 
session of Congress whereby all pure 
chases of United States Government De- 
| partments shall be limited to American- 
made products. We in the American rope 
industry have been sorely affected by 
competition from English rope manufaee ° 
turers, not only in connection with the 
American Government business, but also 
in connection with the general rope busi- 
ness in the American markets. 
Data on Recent Purchase, 

We take the opportunity of furnish 
ing the following data concerning a ree 
purchase: On May 7, 1927, the 
United States engineer at Huntington, W, , 
Va., opened bids fer supplying 66,000 
pounds of manila rope. Purchase cone 
tract was awarded to the New York Corde 


| uge Company, New Yor! City, on its bid 


of 17's cents per pound base. The New ~ 
York Cordage Company is not a manu. A 
facturer of manila rope and, we une 
derstand, this contract it has received 
from the United States engineer will be 


[Continued on Page 7, Column 2.) 





Mr. Wilbur Outlines 
Range of Opportunity 


For Service in Navy 


{INDEX 


Diplomatic and _ Executive 
_ Assignments of Officers 
Cited in Address. 


'Specialists Developed 


“YEARLY 
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| Federal Geodetic Work for Season 
To Include Triangulation in 15 States 


"Secretary of Navy Urges Gradu- | 


ates of Naval Academy to 
Continue to Study. 


[Continued from Page 1.] 
_ their navies, illustrates the importance 


“of the naval office in the maintenance of | 


friendly relations between nations. 


Naval officers at Samoa, 


President as governors of these islands, 
F and upon their capacity as leaders and 
governors, the happiness of their people 
“in no small degree depends. 
miral Latimer in 
miral Williams in China, are charged 
with great responsibility for the welfare 


et 


of our own people, and those of Nica- | 


'*ragua and China, respectively. 

* Our officers are struggling with un- 
solved problems in radio, in the manufac- 

~ ture and storage of explosives, in gun- 

“nery, in torpedo propulsion, in aviation, 


‘‘and indeed, in every department there is | 
There | 


“the open door of investigation. 
‘is in the Navy an opportunity for many 
“different types of mentality and learning 
‘and of accomplishment. 
Development of Individuality. 
During your course at the Academy 
_you have been largely run through the 
same mold, but as you advance in your 
» profession you will manifest traits and 
_ abilities of which you may not now be 
aware, and your superiors will be quick 
,,t0 avail themselves of your attainments. 


_everywhere in life, men who prefer to 


» depend upon the brains of others rather | eons, Wie, 


than expend the energy necessary to de- 
_velop their own. These parasites, living 
_in reflected glory, are eager to claim 
" that the reflected light has its source 


“in their own intelligence, and hence are | 


“unfair to those subordinates, or associ- 
ates, or even their superiors, whose intel- 

_ ligence they feed upon. 

' If you find yourselves robbed of credit 


, or of glory by such a one, remember | 


that you are still the real owner of the | ans 
| ar 


idea you originated, and that the one 
who has stolen the credit has only acted 
“as your agent in securing its ready ac- 


\ 


_ ceptance by others, and has served you | 


“in making your idea the possession of 
many others. The child of your brain 

““may have been adopted by another, but 

‘its birthright is derived from you. 


You must seek to learn; to know your- | 


self; to judge your own abilities and 
limitations; but do not too readily yield 
any field of activity as impossible or 
unwise for you. A classmate of mine 
once said to me: “You know, I bilged 
in skinney, but I am making $10,000 a 
year at it now.” 
Daily Opportunity. 

I wish you great success in life and 
in your chosen profession. I am sure 
you all aspire to success. It is well 
to remember, however, that success for 
you does not lie in the stripes of the Ad- 
miral which now seem so far distant to 
you, or in some rank or position or serv- 
ice lying long years ahead, but that each 
day has its opportunities for 
or failure, and its close marks a success 
or a failure. We live our lives a day at 
a time. 

Our successes or failures of the day 
may not be noticed by others, or even by 
ourselves, but, nevertheless, the record 
is made day by day, and in time will be 
obvious to even the casual observer. 
is wise and proper, indeed it is necessary, 
that we have some objective, some am- 
bition in life, but we should not forget 
that it is a false philosophy that post- 
pones enjoyment, or happiness, or suc- 
etess, to the far distant accomplishment 
of wealth or position. 


To be a success we must be daily suc- | 


True success is not external to 
ourselves. It is not money, or rank, or 
authority, or public acclaim, although 
success may bring all these. 

True success is achieved within our 
own souls, when we achieve inward con- 
tentment, satisfaction, joy and happi- 


cessful. 


Guam and | 
“the Virgin Islands, are acting under the 


Rear Ad- | 
Nicaragua and Ad- ' 


You will find in the naval service, as | 





success | 


It | 


|} of 


; Lakes 
| Ohio. 


| servers. 


| tions 


| Kauai. 


ness. It involves self-discipline, self-con- | 


trol, a just relationship with others, 
family, brother officers. and mankind in 
general. It involves a right relationship 
with the Creator and to his laws, natural 
and spiritual. 

Value of Self-Control. 

“He that ruleth his own spirit is 
greater than him that takes a city” was 
said of old; and it still true that 
greater joy and success lie in self-con- 
trol than in military glory. One is a 
personal accomplishment; the other a 
joint accomplishment. 

One is permarent and eternal—you 
must dwell with yourself forever. The 
other is local—temporary and ephem- 
eral. 

So then, in wishing you success, I 
do so most heartily and most hopefully. 
Although I know that as ensigns, junior 
lieutenants, as lieutenants-commanders, 
gommanders, captains and rear admirals, 
you can be successful, making your con- 


is 


tribution to the national defense, and to | 


the general welfare, and achieving for 
yourselves, that success of which no 
superior officer, no selection board, no 
retiring board, and no courts-martial 
nor human agency can deprive you. 

No man ever struggled harder or 
suffered greater vicissitudes than St. 
Paul, but he lived and died happy, 
having fought the great fight and kept 
the faith, because as he said: 

“I have learned in whatsoever state 
{ am therewith to be content.” 

While you are to struggle valiantly 
upward as the years roll on, you should 
always carry with you as your most 
prized possession, this spirit of content- 
ment, and if you should at any time 
lose it, seek diligently until you find it 
in order that you may rule the Kingdom 
~ithin you, : 


New Methods Are Adopted for Western Area in Carrying 
Out Country-Wide Program. 


[Continued from Page 1.) 


ber for the signals was not great. Now, 
however, lumber is scarce and dear and 
the cost of building a double wooden 
structure, the inner one to support the 
instrument and the outer cne to support 
the observer, is far greater than pre- 
viously. 

The solution of the problem seems to 
be the use of steel towers, built along the 
same lines as are towers for windmills. 
Mr. J. S. Bilby, an engineer of the United 
States Coast and Geodetic Survey, has 


been in Chicago this spring developing | 
the type of tower that is believed to be | 


necessary for our work. His efforts 
proved successful and now there are 11 


steel towers being shipped from Chicago | 
Luverne in southwestern Minnesota, | 


to 
where the arc of triangulation will be 
begun. 

Trucks to Carry Towers. 

The towers will be erected by two 
building parties. There will be two 
wrecking parties behind 
which will take down 
ship them ahead by truck. 
ers, with theodolites, 
tween 


Two observ- 


the erecting and 


across country. It is believed that the 
use of the steel towers will reduce the 


cost of operations when wooden towers 


were used by about 25 per cent. 
The wooden towers cannot be torn 
down and used again, for many of the 


pieces of lumber would be split and it | 
; would be dangerous to the observers who 


have to climb the towers to have any 
weak members in the _ structure. 
steel towers, on the other hand, can be 
used many times. They will probably 
last for a number of years. If any mem- 
ber should become injured it can either 
be repaired or a new part can be ob- 
tained from the factory. 

The work in Minnesota will extend 
from a point just east of Sioux Falls, S. 


D., eastward through Albert Lea, to La- | 


The last named place is on 


the Mississippi River. Another are will 


| extend from Albert Lea, northward close 


to Minneapolis, to Royalton, 8. D. The 
observations will be made under the di- 
rection of H. W. Hemple and the towers 
will be erected and dismantled under the 


| direction of J. S. Bilby. 


Program For East. 
Tre work in West Virginia, Maryland, 


Pennsylvania, and Ohio, consists of an | 


extending from 
Maryland, north- 


of triangulation 
Sugarloaf Mountain, 


westward across Pennsylvania, close to | 
Pittsburgh. and thence to a connection | 
| with the triangulation along the Great | 
of Painesville, | 
The stations of this are of trian- | 


in the vicinity 
gulation are nearly all on high ridges or 
peaks, requiring a comparatively small 
amount of signal building. In 
cases the small trees on tops of ridges or 


| hills will be used to erect the stands 

while low towers will be used by the ob- | 
The building of the stands will | 
be under the direction of Mart Braden | 


and the party that will make observa- 
with the theodolite will be 
charge of William Mussetter. 

The arc running through Pennsylvania 
will be connected with the triangulation 
that has been extended around the City 
of Pittsburgh for the control of surveys 
and maps by the engineers of that city. 

A triangulation party is operating on 
the Island of Oahu, Hawaiian Islands, 
in extending triangulation over the en- 
tire island. While this class of work had 
been done some years ago, when Hawaii 
was a kingdom, the work is not ade- 
quate to meet modern requirements. This 
work is being done in cooperation with 
the United States Army, the Territorial 
Government and the United States Geo- 
logical Survey. This party is in charge 
L. G. Simmons. Either during the 
Oahu triangulation or after its comple- 
tion, observations will be made to con- 
nect by triangulation the Island of 
These two islands have never 
been accurately connected geographical- 


| ly, although an approximate position of 


Kauai has been obtained in the past by 
means of dead rechoning of ships. 
Three Years of Work Left. 

The Coast and Geodetic Survey re- 
cently adjusted the whole western half 
of the triangulation net of the United 
States and expects to treat the eastern 
half of the net in a similar manner as 
soon as a sufficient number of additional 
arcs of triangulation have been estab- 
lished. This will probably take three or 
four years more. 

The work in the other states consists 
of first-order leveling, by which eleva- 
tions above seca level are established in 


| the interior of the country. The lines will 


extend from Boston to Springfield, 
Mass., by vay of Oakdale and Worcester, 
under the charge of Charles A. Schanck, 
and from Springfield northward to St. 
Johnsbury, Vt., and from Whitehall, N. 
Y., eastward to Bellows Falls, Vt. The 
latter work will be in charge of Henry 
O. Fortin. 

The leveling in Colorado and Utah 
will be along the Denver and Rio Grande 
Railroad, working westward from Grand 
Junction toward Salt Lake City. It 
probable that this line will not be com- 
pleted during the coming summer. The 
party will be in charge of J. H. Brit- 
tain. 

The leveling in North Dakota and 
South Dakota will extend from Loyal- 
ton, S. D., through Linton, McKenzie, 
Bismark, and Max to Minot, N. D. This 
work will be in charge of C, M. Thomas. 

Project in California. 

In California a program of leveling is 
being carried out in cooperation with the 
Seismological Committee of the Carnegie 
Institution of Washington, D. C., for the 
purpose of establishing bench marks in 
regions of seismic activity which can be 
used later for detecting possible vertical 
movements in the earth’s crust. The 
leveling this year will be from San Diego 
through Warner Springs to Oceanside, 
from Goleta through Los Olivos to Edna 
and from Santa Margarita to Bakers- 
field. This work: will be in charge of 
Glendon E. Boothe. 

In addition to the leveling done toward 


is 


the observer | 
the towers and + 


will operate be- | 
wrecking par- | 
| ties, measuring the angles which are nec- | 
essary to carry distances and directions | 


The | 


many | 


in | 


} officials, university 


} of Sweden, and 


closing up some large gaps in the' level | 


net of the country, the parties of the 
Coast and Geodetic Survey will work in 
cooperation with the States in extending 
leveling in New Mexico and Maine. The 
money is made available to the United 
States Geological Survey by the several 


|European Countries 
Lead in Development 


Of Cooperative Idea 
ihe of Labor Statistics 


Announces Result of Study 
| of All Branches. 


‘Revival of Interest 


States and that Bureau, in turn, trans- | 


fers the money to the United States 
Coast and Geodetic Survey. These lines 
of levels are what might be called intra- 
state leveling, while the normal work 


of the Coast and Geodetic Survey is in- | 


terstate work, in which the lines pass 


through more than one State. It is evi- | 


dently impracticable 
operation of several 
ously in financing lines of leveling; 
therefore, where the lines cover more 
than one State they are classed as Fed- 
eral work. 

There will be two lines of levels in 
New Mexico, one extending from Vaughn 


to secure the co- 
S4ates simultane- 


to Tucumcari, while the other extends | 


from Gallup to Farmington. This work 
will be in charge of J. H. Brittain. 
its completion he will start the work 
Utah and Colorado, mentioned above. 

The line of levels in Maine, also a 
State cooperative lime, will extend from 
Calais to Ft. Kent by way of Bangor 
and Brownsville. Two parties will 
operate on this line, in charge of Byron 
Williams and Charles A. Schanck. 

At the office in Washington where the 
observations of geodetic work made in 


in 


the field are computed, the principal op- | 


erations are the digest of the triangula- 
tion and leveling data which give geo- 
graphic positions and elevations, respec- 
tively. As soon as practicable these data 
are published in-order that they may be 
readily available for the surveyor, map 
maker, and other engineers. 


Competency of Wife 


As Witness Is Tested. 


Supreme Court Asked to Re- 
view Admissibility of Testi- 
mony for Husband. 


[Continued From Page 1.) 
Was competent under the law in force 
at the time Washington became a State, 


and that the ruling of the Supreme | 


Court of the United States in another 
case cited was not intended to hold that 
a wife was an incompetent witness in all 
Federal courts, but only in Federal courts 
in those States where either at the time 
of the enactment of the original act or 
at the time the State was admitted 
the Union the wife was incompetent. 


It is pointed out in some former deci- 
sions of the Supreme Court of the United 
States and subsequent decisions in some 
of the Circuit Courts of Appeals, 


been treated as controlling in all Federal 
courts, and for this reason it seems de- 
sirable that the Supreme Court should 
definitely determine the matter. 

In another case involving an alleged 


violation of the Harrison Narcotic Law | 


the Department of Justice has filled a 
brief in opposition to the petition for a 
writ of certiorari which Marcelle Smith 
has filed in the Supreme Court. Marcelle 
Smith was convicted in the United States 
District Court for the Northern District 


of Oklahoma under Count Four of aan | 
indictment charging her with selling un- | 


stamped narcotics. The evidence of the 
sale was obtained by narcotic law officers 
through a woman alleged to be an addict. 


The petitioner mot only contends that | 


the indictment is defective but she also 
asserts that the narcotic offéer and the 
person used by him in obtaining the evi- 
dence were accomplices of the defendant, 


and that it became the duty of the trial 


court to instruct the jury that the testi- 
mony should be received by it with cau- 
tion, The contention of the Department 


| of Justice’s brief is that there is no merit 
in either proposition advanced but that | 


the petition for review should be denied. 


| Europeans to Study 


Farming in America 


A party of 25 FEfucopean agricultural 


professors, and 


will arrive in the United States on June 


: 6 with the United States delegate to the 
| International Institute of Agriculture at 
; Rome, Asher Hobson, for an agricultural | 
| tour of the United States, according to 
; an oral statement made on June 


1 by 
Dr. 0. C, Stine, in charge of the division 


| of statistical and historical research of | 


the Bureau of Agricultural Economies. 


| “Among Mr. Hobson's group are the | 
; Secretary of Agriculture of Hungary, 


the Assistant Secretary of Agriculture 
representatives of im- 
portant agricultural associations,’” 
Stine said. “The following nationalities 
are represented: Egyptian, Italian, 
Spanish, Portugese, Austrian, German, 
Swedish, Finnish, and English.” 

Mr, Hobson, it was said, expects to 
remain with the visitors in New York 
from June 6 to 12. 
the stock exchange, fruit auctions, live 
poultry markets and shipping terminals, 
and a model milk plant will be inspected 
by the group. 


From June 13 to 22 


ae; 


the party will at- 


| tend the International Congress of Soil 


Science in Washington, D. C., although 
none of the group is a soil scientist. A 
30-day agricultural tour of the United 
States with deleg~ates to the Congress 
will follow.” A’ few days will be passed 
at the American Institute of Cooperation 
to be held in Chicago from June 20 to 
July 16. The tour will end at East 
Lansing, Mich, ,im time for the group to 
attend the International Country Life 
Association, which opens August 4. 


On | 


into | 


the | 
common law incompetency of a wife has | 


rep- | 
} resentatives of agz--icultural associations 


Dr. | 


During that period, | 


Credit and Housing Societies 
Are Declared to Fill an Im- 
portant Need. 


The Bureau of Labor Statistics, De- 


partment of Labor on June 2 announced | 


the completicn of a statistical study cov- 
ering cooperative consumers’ societies, 
| societies—in short all the branches of 
the cooperative movement except agri- 
cultural organizations. The full text of 
the Bureau’s statement follows: 

The cooperative movement in this 
| country is little developed as compared 
with European countries. Nevertheless, 
on the basis of the societies which have 
furnished reports to the Bureau of Labor 
Statistics for 1925, the total cooperative 
| membership may be placed at over 70O0,- 
000 and the cooperative business for 
1925 at considerably in excess of $300,- 
000,000. It may safely be said that the 
cooperative movement in the United 
States (not including agricultural or- 
| ganizations) reaches several million 
people. 


Revival Of Interest. 

During the early part of this century 
a slight revival of interest in consumers’ 
| cooperation took place. This gradually 
increased in strength, reaching its crest 


, | during the War years of high prices, 


| when nearly two-fifths of the consum- 
ers’ societies were formed. The year 1920 
marked a turning point in the tide of 
| consumers’ cooperation; since 1921 few 
new societies have been formed and the 
societies in existence have had a hard 
struggle, but seem now to have rallied 
and to be on che upward trend. They 


of membership, ‘‘real sales,” capital, and 





| of business and are making good. 
| year 1920 also marks the beginning of 


with 
in 


| credit movement. Since that year, 
the passage of enabling legislation 


State after State, the idea of coopera- | 


| tive credit has spread widely and 
rapidly. 

The value of the cooperative store is 
usually judged by the savings it is able 


to make for its members, though its 


should also be considered in any apprai- 
sal of the movement. The store socie- 


3.9 per cent. Many societies which made 
| a profit did not return patronage divi- 
dends but used the profits to build up a 
reserve for the business). For those 
which did return such dividends, these 
averaged 3.8 per cent on sales or 29.3 
per cent on capital. 
Crecit And Housing. 

Both the credit and housing societies 
are filling a real need, though their serv- 
ice cannot be measured in terms of 
money. The main benefit of the credit 
organizations lies not in the returns made 





to depositors and stockholders but- in the | 
savings effected for the borrower through | a So 
Rare Mine Monograph 
| through the lifting of the burden of debt | = 
During 1925 the ! 


the lower rates of interest on loans and 


| from the borrower. 
| credit societies reporting to the bureau 


| known credit societies in the United 


| States in 1925 probably exceeded $30,- 
| 000,000, and their membership undobtedly 
included as many as 170,000 persons. 
| These societies returned 
more than $450,000. 


| The housing societies are, with one | 
in New York | 


| exception, concentrated 
| City, where housing conditions 
been such as 
tenant or home owner to look about for 
a means of escape. The dwellings pro- 
| vided are noteworthy not only for the 
relatively small cost but also for the 
| saving on upkeep, and most of the mem- 
| bers express great satisfaction with the 
| cooperative plan. The 
| studied have provided living quarters for 
1805 families and control) property 
| valued at more than $4,000.000. 
The detailed study has been published 
| by the Department in Bulletin No. 437. 


have 


Belgian Ambassador 
Announces Depart ure 


‘Dean of Diplomatic Corps 
Leaves to Represent Coun- 
try in Great Britain. 


The Belgian Ambassador and Dean of 


the Diplomatic Corps, Baron de Cartier | 


| de Marchienne, has been appointed Bel- 
gian Ambassador to Great Britain 
| cording to announcement by the Depart- 
ment of State, June 2. 

The British Ambassador, Sir Esme 
Howard, now becomes dean of the Diplo- 
matic Corps. 


The full text of the announcement by | 


| the Department follows: 

The Belgian Ambassador, Baron de 
Cartier de Marchienne, Dean of the 
Diplomatic Corps in Washington, called 
at the Department on May 31 to an- 
nounce his departure from his post on 
June 26, 

Upon the departure of Baron de Car- 
tier de Marchienne the British A mbas- 
sador, the Right Henorable Sir Esme 
Howard, G. C. M. G,, K. C. B., C. V. 0, 
; will become Dean of the Diplomatic 
Corps in Washington. 

The name o- the new Ambassador from 
Belgium to the United States has _ not 
| been announced. 

Baron de Cartier de Marchienme nas 
been appointed Belgian Ambassador to 

Great Britain, 





| credit, housing, and workers’ productive | 


;army are being conducted on 


, used normally, is inefficient, due to the 


| time-honored 


AuTHorwzd STATEMENTS OntY ARE PRESENTED HEREIN, 


BEING 


PuBLisHeD Without Comment BY Tue Uniten States DAILY. 


| Detachzrent from. Philippines to Replace 
Marines at Shanghai Ordered to Tientsin 


Departnzent of Navy Also R 


About 1,500 Marines have left Shang- 
hai, destined for Tientsin, port for Pe- 
king, on the northern coast of China, 
aboard the Navy transport “Henderson.” 
Another Marine detachment, probably 
; constituting 1,700 troops, will leave 
Olongapo, Philippine Islands, for Shang- 
hai, on' the Navy transport “Chaumont” 
in order that it may be closer to any 
p pees trouble in China and to avoid 
| the typhoon season in the Philippines. 
| The Secretary of the Navy, Curtis D. 


‘Army Tests Utility 
Of Filipino Ponies 





Native Amimals Believed to 
| Be Adapted for Service 
Required. 


Experiments looking toward the use of | 
native ponies from the Philippine Islands 
in lieu of mules, as pack animals for the 
an ex- 
tended scale im the Philippines, and tests 
thus far indicate the pony is peculiarly 
adapted for this service, the Department 
of War has announced. 

The experiments were undertaken be- 
cause military authorities in the Philip- 
pines have been convinced that the wheel 
transport for infantry machine guns, 


eports Six Vessels Sent to 


Chefoo on Gulf of Chihli. 


| Wilbur, discussed orally, June 2, these 
prospective troop movements. . 
Secretary Wilbur said the situation 
is “thoroughly under the direction” of 
Admiral C. §, Williams, commander-in- 
chief of the Asiatic Fleet. Admiral Wil- 
liams, he stated, has the authority to 
move marine and naval forces in Asiatic 
waters as “‘his judgment dictates.” 
Secretary Wilbur declared he did not 
know of any other contemplated move- 
ment of Marine forces from _ the 
United States to Asiatic waters. He also 
said he was not aware of any additional 
movement of Marine troops from Shang- 
hai or Tsingtao to North China. 
Movements of American warships re- 
ported to the Department of the Navy 
daily, disclose that six vessels in Chinese 
waters, have departed either frm Shang- 
hai or Tsingtao, to Chefoo, a city on the 
gulf of Chihli. The vessels destined for 
Chefoo are the minesweeper ‘‘Bittern” 
and the oil tanker “Pecos,’’ from Tsing- 
tao, and the destroyers ‘‘Paul Jones,” 


“Noa,” “‘Pruitt” and “William 
ton,” from Shanghai. 


Alaskan Folk Value 


Chanee of Schooling | 


Sixteen- Year-Old Girls in 
One Village Teach Adults 
io Read and Write. 





lack of roads and the prevalence of rice 
paddies. Should it develop, after com- 
pletion of the tests, that the native 
ponies will be used, the statement said, 
it would obviate the necessity of import- 
ing mules from the United States for 
this work. 

The full text of the statement f>llows: 

Infantry organizations in the Philip- 
pine Islands are experimenting with na- 
tive ponies as _ replacements for the 
Army mules used to pack 
machine guns, mortars, light cannons, 





‘ a ey | and almost everything else. 
are more than holding their own in point | 


| dies in the Islands. 


ties had an average profit on sales of | 


made loans of more than $20,000,000. On | 
this basis the loans extended by all the | 


in dividends | 


to force the would-be | 


organizations | 


| this reprint, 
| to make available at least a part of this 


Authorities in the Philippines have | 


| : | for some time been convinced that the 
| reserves. They have entered many lines | 


The | 


normal wheel transport for Infantry ma- 
chine guns was not as dependable as 


_Of | pack transport on account of the lack 
| a rapid development of the cooperative | 


of roads and the prevalence of rice pad- 
Experimentation to 
secure suitable means for packing the 
machine guns has been in progress for 
some time, the Army mule having been 
the means of transportation. Now ad- 


| vice is received that Filipino ponies are 
| being tried owt for this purpose, and the 


; j tests made so far indicate that this ani- 
influence as a check upon local prices 


mal is peculiarly adapted for this serv- 
ice. The native ponies are wiry, sure- 
footed and strong. They are small in| 
stature, making them easy to pack, and 


| can be secured locally, thus obviating the 
| necessity of importing animals from the | 
| United States. 


The apparatus for packing the In- 


| fantry weapons was devised after a com- 


plete study of the transportation meth- 
ods and means in the Philippines. The 


| last test, a four-hour march with a pack 


load of 175 pounds, was negotiated with- 


| out injury to the animal; in fact, the re- 
| port contained the notation 


**writhout 
turning a hair on the animal’s back.” 
Further extensive experimentation with 
these animals is in progress.. 


Published on Utah ' 


Partial Reprint from One of 
Geological Survey Issued 
AA. Years Ago. 


Excerpts from a rare Geological Sur- 
vey monograph on mining conditions in 
Utah almost a half century ago have 
been published in a volume by the Ne- 
vada branch of the American Associa- 
tion of University Women, the Survey, 
Department of the Interior, stated on 
June 1. 

The full 
lows: 

The Geological Survey library has re- 
ceived from the Nevada branch of the 
American Association of University Wo- 
men a volume entitled “The Drama of 
Virginia City,” which is in fact a par- 
tial reprint from the U. S. Geological 
Survey monograph “Comstock Mining | 
and miners,’” issued 44 years ago. The 
story of the great adventure of the Com- 
stock Lode has been much shortened in 
which has as its purpose 


text of the statement fol- 





rare Government publication. It is stated 
in the foreword of this volume that only 


to exist in the State of Nevada, one of 





ac- | 


Reports for Week Ending May 


| population 
j ending May 28 by 66 cities having a total 


| which is in the State Library at Car- 
| son, 


Mortality Rate Given 


As 42.5 for 66 Cities 


j four copies of the monograph are said 


28 Show Decline of ‘Two- 
tenths in Year. 


A mortality rate of 12.5 per 1,000 of | 
was recorded for the week | 


population of 29,000,000, which submitted 
telegraphic returns to the Bureau of the 
Census, Department of Commerce. Ac- 
cording to the weekly statement of the 
Bureau, this compares with a _ rate of 
12.7 during the corresponding period of 
last year. ‘The rate for 65 of the cities 
for the first 21 weeks of 1927 was re- 
ported as 13.6, as compared with 154 
for the corresponding weeks of 1926. 
The highest mortality rate of the week 
—218—was recorded for San _ Diego, 
Calif.. and the lowest—8.3—for Yonkers, 
N. Y. The highest infant mortality 
rate--125—~apeared for Toledo, Ohio. | 





foro m Wash., reported no infant mor 


tality, 


An example of the realization on the 
part of the natives of Alaska of the value 
of education is embodied in a recent re- 
port from the field, it has been stated 
orally at the Alaskan Division, Bureau 
of Education, Department of the Interior. 

Two native girls from the village of 
Koyuk, at the head of Norton Sound, it 
is stated, had been sent to a Government 
school in a neighboring village for three 
years. When they returned to Koyuk, 


| they found that the natives had built a 


small log house during their absence to 
be used as a schoolhouse. 

These sixteen-year-old girls, who were 
only in the third grade, took charge of 
the teaching. According to the report, 
they had 30 pupils, children and adults, 
none of whom could read or write. The 
girls held the school for eight months 
without pay. 

A United States publie school is to be 
established in this village during the 
present summer. 


Mineral Resources 


Of Nation Compiled 


Geological 
Final 


Survey Prepares 
Edition of Encyclo- 
pedia for 1923. 


Preparation of the final edition of the 
encyclopedia of the mineral resources of 
the United States, for the year 1923, has 
been completed by the Geological Sur- 
vey and it is now ready for distribution, 
it was stated orally at the Department 
of Interior on June?2. 

The Mineral Resources Division of 
the Geological Survel was transferred 
to the Bureau of Mines, Department of 
Commerce, on July 1, 1925, it was ex- 
plained, and henceforth the 
be done by that Department of the Gov- 
ernment. 

A division of metals and non metals 
palees the encyclopedia for 1923 in two 


| parts, each of which gives such infor- 
about the resources of the na- | 


mation 
tion as production and consumption fig- 
ures and import and export statistics. 
Approximately 100 metals and minerals 











work will | 


|; nomic necessities as 


First Flying Cross 
Ordered Made for 
Captain Lindbergh 


Effort Being Made to Have 
Medal Ready by Time of 
His Return. 


Design Called Simple 


Wanted So President May Be- 
stow It Instead of Giving 
Citation. 


[Continued frome. Page 1.1 
the first Distinguished Flying Cross 
ready in order that the President may 
bestow it upon Captain Lindbergh after 
his arrival in Washington. 
The design for the medal was ap- 
proved by the Fine Arts Commission 


| on May 28, 1927, with suggestions for 
| slight changes in a few minor details. 


= fie. | The design has now 


been sent in the 
custody of one of the designers, to the 
Quartermaster Depot at Philadelphia, 
where preparations have been made for 
immediate production of replicas. 

Medal to be of Bronze. 

The medal will be of the traditional 
bronze suspended from a silk ribbon._ 
The colors of the ribbon will be mainly 
blue and white with a narrow red stripe 
in the center which will thus include 
the national colors of red, white and 
blue. 

The design of the cross itself is very 
simple, consisting of a 14-inch cross 
patte on which is superimposed a four- 
bladed airplane propeller which projects 
slightly beyond the ends of the cross. 
In the angles of the cross are sun rays, 
forming a square typyfying the glory and 
splendor of the deed for which the cross 
is awarded. 

The metal employed for the medal is 
in conformity with the old American 
custom that the value of medals should 
rest on the honor they represent rather 
than on their intrinsic worth. 

Woman One of Designers. 

Tne model which received the ap- 
proval of the Fine Arts Commission was 
submitted by Miss Elizabeth Will and 
Mr. A. E. DuBois, War Department em- 
ployes on duty iu the office of the Quart- 
ermaster General of the Army. Miss 
Will and Mr. Dubois have worked pains- 
takingly on preliminary sketches and 
designs which led to the model approved 
by the Fine Arts Commission without 
knowledge of the designers. They feel 
that their efforts have received = magni- 
flcent reward in the fact that the first 
cross will be presented under such aus- 
picious circumstances. 

A board composed of both Army and 
Navy officers passed upon the medal 
which now has received the approval af 
both the Secretarfy of War and the 
Secretary of the Navy. 

All efforts will be concentrated on the 
preparation of the first medal for Cap- 
tain Lindbergh. As _ soon as possible 
thereafter, other medals will be pro- 


; duced for the Pan American Flyers, who 
| so far have only received citations which 


were delivered to them by the President 
upon their arrival in Washington. 
of the “useful” type are included. 

The scope of the encylopedia ranges 
from, such valuable resources as gold, 
with a production that year of 2,502,- 
632 fine ounces, and platinum, with a 
production of 49,797 troy ounces, to 
such bulky resourees as building sand 
and gravel, with a production of 93,- 
098,497 short tons; and from such eco- 
iron ore to such 
little-known and rarely-used products 
as tantalum. 

The survey stated that copies of the 
encyclopedia can be obtained from the 
Superintendent of Documents, Govern- 
ment Printing Office, at a specified prica 
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Rapid Development 


Noted in Producing 


Output for 1925 Said to 


Have Totaled. 607,000 


Metric Tons. 


Industry “xpanding 
/ 2 


Department of Agriculture Says 
It Would Be Important Fac- 
tor in Farming. 


[Continued from Page 1.] 
centrated, -purificd hydrogen and nitro- 
gen gas are made to combine at high 
pressures and temperatures so as to 
“form ammonia. The ammonia thus ob- 
tained is readily transformed into salts 
suitable for use as fertilizer. 

¢ Fixed nitrogen, because of its limited 
occurence in nature, presents the great- 
est problem in the maintenance of soil 
fertility. Nitrogen from the air is the 
logical ultimate source of supply, since 
free nitrogen comprises four-fifths of the 
air. The development of atmospheric ni- 
trogen fixation promises greatly to in- 
crease the world’s supply of nitrogen, 
and incidentally to promote improvement 
in the production of fertilizer mateMals. 
Already better and more concentrated 
fertilizer salts are being produced and 
marketed as a result of the competition 
of synthetic nitrogen plants. 

Although Germany, with about 70 per 
cent of the world’s production of at- 
mospheric nitrogen, is’ still the center 
of the nitrogen-fixation industry, ex- 
pansion in other countries has been very 
rapid in wecent years. Atmospheric ni- 
trogen has very largely supplied the in- 
creased demand in recent years for in- 
organic nitrogen. There are three prin- 
cipal sources of combined nitrogen, 
namely, atmospheric fixation, Chilean 
nitrate, and by-product ammonia. 

The progress of the nitrogen fixation 
industry is indicated by the fact that 
in 1925 the world’s production of ni- 
trogen by atmospheric fixation was 607,- 
000 metric tons, compared with a pro- 
duction of 340,000 metric tons of Chilean 
nitrate, and 330,000 metric tons of by- 
product ammonia. Probably nearly 
per cent of this total of 1,277,000 metric 
tons was used ‘n agriculture. . 


The President’s Day 


° 
At the Executive Offices 
June 2, 1927. 


10:15 a. m. Former Governor William 
R. Merriam, of Minnesota, called to pay 
his respects to the President. 

10:30 a. m. Robert E. Gordon, of New 
York City, President of the United 
States Junior Chamber of Commerce, 
cazted to offer the ‘‘manpower and ma- 
chinery” of the Chamber, which is to 
hold its eighth annual convention in 
Omaha, Neb., June 8 to 11, inclusive, 


to carry out in conjunction with all com- | 


munities and the Government, the pro- | River project to the diversion and acted 
gram for thevelebration in 1952 of the | 


200th anniversary of George Washing- 
ton’s birthday in Washington, D. C. 
10:45 a. m. Postmaster General New 
called to discuss with the President the 
Government’s part in the program for 
the official reception to Captain Charles 


E. Lindbergh, the New York to Paris | 


flier, who is due to arrive in Washington 


aboard the Cruiser ‘‘Memphis” on June | 


11, from Cherbourg, France. 

11 a. m. Senator Walter E. Edge, of 
New York, called to discuss 
President proposed 
other legislation. 

24215 &. m. Myrs. 


political situation with the President. 
11:30 a. m. James Francis Burke, of 


Pennsylvania, former member of Con- | 


gress, called. 

11:45 a.m. W. I. Drummond, of Kan- 
sas City, Mo., Chairman of the Board of 
Governors of the. American Farm Con; 
gress, called to present to the President 
on behalf of the Congress a plan for 
govermental participation in the control 
of the flood waters of the Mississippi 
Valley. 

12:45 a. m. J. W. Binder, Executive 
Secretary of the Hudson River Bridge 
Association and William Leazy, Treas- 
urer of the Port of New York Authority, 
called to invite the President to attend 
the starting of construction of the new 
Hudson National Memorial Bridge con- 
necting New Jersey and New York City 
in the latter part of September. 

2:10 p.m. Former Governor William 
SpWul, of Pennsylvania, called to 
tréduce to the -President E. E. Loomis, 
President of the Lehigh Valley Railroad, 
who discussed with the President busi- 
ness conditions in the United States. 

12:15.p. m. The Secretary of the In- 
terior, Dr. Hubert Work, called to in- 
trodauce to the President James P. 
Winne, of Honolulu, Hawaii, Terri- 
torial Chairman of the Republican Na- 
tional Committee, and William Thomp- 
son, also of Honolulu. 

Remainder of Day—-Engaged 
secretarial staff and answering 
correspondence. 


mail 


Radio Improvements 
Shown at Trade Fair 


The development of radio apparatus 
in’ Germany was shown in exhibits at 
the recent Leipzig Fair, according to a 
report receiyed in the Department 
Commerce from the American Consul at 
Leipzig, Hernando de Soto. His report 
follows in full text: 

While radio supplies at the Leipzig 
as much ‘development as that attained 
in the United States, many improve- 
ments had been made since last year’s 
fair. Not infrequently these were called 
forth to meet new requirements and 
possibilities resulting from the general 
increase of transmitting power in all 
lange German broadcasting stations, as 
well as from the recent redistribution 
of wave lengths. 

New developments were to be noted, 


\ 
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| certain. 
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| Causes Other Than Chi cago! Drainage Canal | Chicago 


Declared Contributory to Lake Diversion | 


Respondents Argue That Condition Eomplained of Would 
Yield to Engin eering Remedy. 


[Continued from Page 1.] 


ant’s brief on the facts, which was the 
basis of the final arguments, follows: 

1, The site of the Sanitary and Ship 
Canal is an ancient natural waterway 
connecting the Great Lakes and Missis- 
sippi basins. 

2. Improvement of the ancient natural 
waterway now represented by the Sani- 
tary and Ship Canal has been from the 
beginning a primary policy of the Fed- 
eral Government and Congress early 


sought to induce the State of Illinois to | 


undertake the work. 
3. For over“a century the State of Tlii- 
nois has been encouraged and affirma- 


| tively authorized by Congress to connect 


the waters of Lake Michigan with those 
of the Illinois River by a canal diverting 


| water from Lake Michigan and reversing 


the flow of the Chicago River and for 
nearly 80 years such diversion and re- 
versal have been accomplished facts. 

4, From the Civil War to the comple- 
tion of the Sanitary and Ship Canal the 
construction of a great waterway along 
the route of the earlier canal and the 
Illinois and Mississippi Rivers to the 
Gulf of Mexico was projected both by the 
Federal Government and the State of 
Illinois. 

The channels were to accommodate the 
largest Mississippi craft of war and com- 
merce. 
sonal depths in the Illinois and Missis- 
sippi were to be stabilized and enlarged 
by the addition of a sufficient supply of 
water to be diverted from Lake Mich- 
lgan, “ 

5. After the enlargement of the Illi- 
nois and Michigan Canal in 1871, and the 
joint work of the Federal Government 
and the State of Illinois. in the Illinois 
River had proved ineffective, a combi- 


nation of economic demand, Federal en- | 


couragement, and an amergent sanitary 
situation at Chicago induced the State 
of Illinois to consider the present proj- 
ect. 


The motive of the State of Illinois 


' in authorizing it was solely to aid navi- 
| gation. 


The motive of the City of Chi- 
cago in-paying for it was the compel- 
ling necessity of her sanitary situation 
and the persuasion of water communica- 
tion with the Mississippi. 

6. The Illinois Act authorizing 
Sanitary and Ship Canal was in close 
accord with the projects of the Federal 
Government for the improvement of the 
waterway from 
Mississippi River. 


Drainage Canal Authorized 


By Department of War 
7. The construction of defendants’ di- 


| vision works has been fully authorized 


by the War Department as required by 
Congress. 
construction of them, Congress not only 
authorized but actually 
aided in the construction of the Chicago 
River segment of them with full knowl- 
edge of their purpose. 
Congress also adapted 


its Illinois 


Whenever statutes have been enacted or 


| treaties ratified which might affect the 


diversion, Congress has been careful to 
preserve it. ‘ 
8. The original and existing diversions 


of defendants have been recommended by | 


the Chief of Engineers and authorized by 


the Secretary of War as required by | 
,; Congress. 
| retary of War that they were and are 


The determination of the Sec- 


necessary in the interest of navigation 


and not unreasonably obstructive to nav- | 


igation anywhere was duly and properly 


Medill McCormick, | ™24¢: 


of Illinois, called to discuss the Illinois | 


The present diversion is duly author- 
ized by permit issued March 3, 1925, ac- 
cording to statute and to a decree of tris 
court. Its legality has been approved 
by the Attorney General. It was given 
after careful determination of its neces- 
sity to navigation. Its conditions have 


| been complied with. 


The present diversion is well within 


the limits authorized. The permit is now | 


and since before the filing of these bills 
of complaint has been in full force and 
effect. 


9. Proof of the effect of defendants’ | 
un- | 4 


diversion is an “inference of the 
seen”—theoretical, derivative, and un- 


The true effect is less than 


! Many Causes Blamed 


For Lake Diversion a 
The effect of defendants’ diversion is 


far less than that of many other arti- | 
ficial! causes lowering lake levels. Many | 


of the latter in complainant 
states. 


The 


operate 


principal causes are: Artificial 


| manipulation of the levels of Lake Su- 


perior for power purposes; artificial 
opening of the outlets of Lake Huron 
caused in part by Canadian dredging for 
gravel to sell to citizens of complainant 
states; miscellaneous diversions for 
power and industrial purposes; changes 
in terrain due to the advance of civiliza- 
tion in all lake and adjacent states. 

(a) Control works at the outlet 
Lake Superior raise the level of that 
lake and lower: the levels of the other 
lakes. 

(b) The opening of outlet channels 
of Lake Huron by dredging by the War 
Department and by Canadians has com- 


| pensated the effect of defendants’ di- 


for example in 
operating on the lighting current and 
especially adapted for listening to near- 
by stations. Great attention had evi- 
dent!y also been directed toward 
production of neutrodyne sets. which, 


; due to their greater sclectivity, are gain- 
Spring Trade Fair, 1927, did not show | 


ing in popularity throughout Germany. 
Battery eliminators were much in evi- 
dence at the fair. These can be of rela- 
tively simple construction due to the 
fact that municipal lighting systems 
throughout Germany use direct current. 
At present battery eliminators retail in 
Germany for about 50 marks ($14.15). 
A large variety of loud speakers of both 
the \cone and horn types were on dis- 
play. It is not vet clear which type finds 
the most favor with the German pub 





Capricious and insufficient sea- | 


the | 


Lake Michigan to the | ant states or their citizens caused by 


| ; a , ; ‘ 
defendants’ diversion is remote, deriva- 


| bulk 














crystal receiving sets | 


the | 


version on Lakes Erie and Ontario and 
has lowered Lake Michigan-Huron more 
than defendants’ diversion. 

(c) Other hydro-electric and canal 
diversions, have lowered Lake Erie more 
than defendants’ diversion. 

(d) Changes in terrain due to arti- 


ficial causes, intrinsic in the advance of | 


civilization in all lake and adjacent 
States, have lowered the levels of the 
lakes tmponderably but substantially and 
permanently. 

Ads 
to navigable depths in the St. Lawrence 
and the representations in this suit em- 


| phasizing Canadian pretentions are in- 


imical to the just position of the United 
States and the rights of the State of 
Illinois in our relations with Canada. 

12. The causes affecting lake levels 
are diverse, and their effects uncertain. 
The entire congeries of causes has a 
complex resultant of lowered lake levels 
but the various causes are so co-related 
that it would be unwise to attempt to 
solve the problem by a remedy applied 
to only one. 

The remedy should be applied to the 
resultant which is susceptible of cure 
by administrative, political and engi- 


neering remedies but certainly not by | 
‘the judicial interposition 


h of a purely 
negative and possibly futile decree. 


Remedy of Condition 
Is Technical Problem 


13. There is an efiective, cheap, and 
practicable remedy for the effect of all 
artificial causes tending to lower lake 
levels. This remedy is compensating 
works which consist in the deposit of 
material in outlet channels in such man- 
ner as to lessen outflow without inter- 
fering with navigation. 

14. Injunction ‘is an inappropriate 
remedy. It would not restore the status 
quo on any lake. It is probable that 
the decree would be stulified and ren- 
dered futile by causes entirely beyond 
the control of the court. 

The appropriate remedy is one which 
operates on the resultant of all causes. 
The problem and remedy are legisla- 
tive, administrative and technical. They 
are not judicial. 

15. This is a suit in the interest of 
hydro-electric power against the inter- 
est of navigation. 

16. The proof of injury to complain- 


tive, and uncertain. There is proof of 
some hindrance to through navigation by 
freighters due to lowered lake 


levels but defendants’ .contribution to 


| such hindrance is insignificant and the 
| effect thereof is unsubstantial. 
During the entire period of | 


There is no proof of loss to complain- 
ant states or their citizens thereby. The 
proof of injury by defendants’ diversion 


to riparian interests such as harbors and 
harbor facilities, agriculture and_ horti- 
| culture, 


fisheries, summer resorts, and 
aquatic life is remote and the injury, if 


| any, is slight and unsubstantial. 
to use the diversion in the Illinois River. | 


Of any theoretical benefit to be derived 
from injunction of defendants’ diversion, 
92 per cent would go to the steel industry 


| and 49 per cent to one corporation therein 


which is not shown to be a citizen of any 
complainant state. 

A. There is no proof of damage io 
ship owners. 

B. There is no proof of damage to 
complainant states or citizens thereof, 
and specifically 

(a) No damage to the coal movement. 

(b) No damage to the grain movement. 

(c) No damage to the ore movement 


| and, of any theoretical benefit to the whole 


through freight movement from injunc- 


| tion of defendants’ diversion, 92 per cent 


would accrue to the steel industry and 
49 per cent to one corporation therein 
not a citizen of any conplainant state. 

(d) No damage to other lake trafic. 

(e) No damage to the utility of any 
lake harbors. 

(f) No damage to riparian interests 
on the lakes. 

(zg) No damage to agriculture or horti- 
culture. 

(h) No damage to timbered structures 
along lake shores. 

(i) No damage to game or aquatic life. 

(j) No damage to beaches or intake 
pipes. 


| Lake-to-Gulf Waterways 
Requires Diversion 


17. Diversion of water from Lake 


! Michigan is necessary to the effective 


operation of a Lakes-to-Gulf Waterway. 
18. The decree sought would impose a 
vast burden of cost and detriment to 


| defendants, and principally to the City of 
| Chicago, which is not a defendant. 


19. Diversion of water from one water- 


| Shed to another has‘been a common prac- 
tice of States littoral of the Great Lakes | 
| and of other States. 


20. No legislative or executive instru- 
mentality of the Federal Government 
charged with responsibility for the regu- 


| lation of navigation and commerce has 


ever recommended or even considered 


| the cessation of defendants’ diversion or 
of | 


its radical reduction. 
The sole purpose of all such instru- 
mentalities has been to restrain increase 


; of diversion and to avoid ultimate com- 


mitment to any permanently increased 
amount of diversion pending resolution 
of the present period of uncertainty and 
development of the sanitary, navigation, 
and hydro-electrical problems involved. 


Agricultural Workers 
Assigned to Flood Area 


The Director of Extension Work, De- 
partment of Agriculture, Dr. J. C. War- 


burton, made an oral announcement on | 
June 2 of assignments of Department | 


representatives in the flooded districts. 
Dr. Warburton said that O. B. Mar- 
tin, now in charge of extension work in 
the Soathern States, will be stationed at 
Little Rock, and his assistant, C. L. 
Chambers, will go to Vicksburg, Miss. 
The Assistant Chief of Cooperative 
Extension Work, J. A. Evans, will be 
assigned to New Orleans for special 
work in Louisiana. ” 


There is no substantial damage | 














Different Assignment & 


Plan for Control of the Mississippi River Laid Before 
President Coolidge. 


Of Radio Frequency 


Attorney Says Employment 
of 124 Kilocycles Would 


Be Useless. ‘ 


o 


Desires 920 Kilocycles 


Has 


Four Dispuicd Frequencies 


Radio Commission Now 


Under Advisement. 


The Federal 


Chicago, which objected to its new fre- 
quency assignment of 1,240 kilocycles 


(241.8 meters) and asked to be assigned | 


to 920 kilocy¢les (325.9 
its 60-day licénse which becomes effec- 
tive on June 15. 

Witnesses at the hearing for Station 
WGES testified that it was the official 
broadcasting station for the Servite 
Fathers and the Society of the Divine 


Word, both Catholic orders, and that it | 
services | 
also | 
| that the station was the official broad- 


Catholic 
was asserted 


regularly broadcast 
and programs. It 


caster for the Chicago Evening Post. 

_ Would be Rendered Useless. 

Irvin Herriett, attorney for WGES, 
told the Commission that the station 
would be rendered practically useless if 
required to employ the 1,240 kilocycle 
frequency. He said that 920 kilocycles 
was selected simply to comply with the 
Commission’s procedural requirement, 
but that WGES would be satisfied if 
placed anywhere in the band between 
300 and 425 meters. 

A. H. Grebe, owner of Station WABC, 
Richmond Hill, N. Y., assigned the fre- 
quency of 920 kilocycles, on which it 
was authorized to operate after June 15 
with 2,500 watts power, defended the 
assignment. Station KOA, Denver, also 
assigned to this frequency with 
watts power was not represented at the 
hearing. 

Four Cases Under Advisement. 

The Commission now has four cases of 
disputed frequencies under advisement. 
The next hearing has been scheduled 
for June 3 when Station WFIW, owned 
by the Acme Mills, Inc., of Hopkinsville, 
Ky., will raise objection to being assigned 
after June 15 to 1,220 kilocycles (245.8 
meters). It has asked to be assigned to 
830 kilocycles (561.2 meters), on which 


; the Commission has placed WCSH, Port- 


land, Me., 500 watts; WSAI, Cincinnati, 
5,000 watts; WDAY, Fargo, N. D., 250 
watts, and KFWB, Los Angeles, 500 
watts. The former two stations will be 
represented in defense of their assign- 
ments, it was announced. 

A hearing has also been scheduled for 


tadio Commission on | 
June 2 heard and took under advisement | 
the case of Station WGES, owned by the | 
Oak Leaves Broadcasting Company, of | 


meters) under } 


5,000 | 


Station hake | Bankers and Industrialists to Confer 
With Mr. Hoover on Aiding Flood Area 


tion, the following plan for govern- 
mental participation in the control of the 
flood waters of the Mississippi Valley: 

First: Determine, by survey, the most 
feasible locations for one or more sec- 
ondary channels, adequate to carry any 
possible overflow from the Mississippi, 
and leaving the river above New Or- 
leans, following the lines of lowest con- 
| tour to the Gulf of Mexico; acquire, by 
purchase or condemnation, strips of land 
of sufficient width to accomodate such 
| secondary channels; remove all timber, 
and all natural obstructions, where the 
cost is not prohibitive, and excavate and 





flood waters to such channels, and facili- 
tate their run-off into the Gulf. Permit 
| the use of sucn strips for meadow and 
purposes, but not for human 
habitation. 


| pasture 


Would Provide Reservoirs. 
Second: Determine, by survey, the best 
| and most available natural locations for 
overflow reservoirs, continguous to the 
Mississippi River and below the mouth 
of the Ohio; acquire possession of the 
necessary lands, by purchase or con- 
demnation; convert them into national 
hardwood forests and wild life refuges; 
construct a system of levees, with spill- 
ways through which flood-peaks may be 
drawn off into such reservoirs, and there 
held until the water in the main channel 
of the Mississippi has returned to nor- 
mal levels. 

Third: Widen, the Mississippi, where 
practicable, by constructing levees well 
back from the natural river banks. 

Fourth: Continue and enlarge the 
work already being done to clear the 
channel of the Mississippi, thus hasten- 
ing the flow of waters to the Gulf, and 
improving the river for navigation pur- 
poses; extend this work up the principal 
tributaries, as far as successful naviga- 
tion is possible, 

State Cooperation Proposed. 

Fifth: Cooperation with the States of 
the Mississippi Valley in planning and 
constructing adequate drainage works, 
in order to prevent local inundations. 

Sixth: Cooperate with the States con- 
taining tributaries of the Mississippi, 
particularly those of the Great Plains 
region, in the construction of storage 
reservoirs, wherein storm waters may be 


= and used for agricultural, 





municipal and industrial purposes. Such 
reservoirs should have flood-margins of 
capacity. 

We earnestly urge that you give con- 


June 8 when Station WGCP, Newark, 
assigned to 1,070 kilocycles (280.2 me- 
ters) ewill ask for 810 kilocycles (370.2 
meters) on which are WDAF, Kansas 
City, 1,000 watts; KHQ, Spokane, 1,000 
watts; WEBJ, New York City, 500 watts 
and WMCA, Hoboken, N. J., 500 watts. 
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How te make a Statien-to-Station Call 


If you know the number, tell the operator: 


“This is Franklin 1234. I want Chestnut 2468, 
Philadelphia. 


If you don’t know the number of the desired 


telephone, say: 


* This is Franklin 1234. I want anyone at the tele- 
phone of L. Q. Jones, 172 Broad Street, Philadelphia. 


How to make a Person-to-Person Call 


After giving the operator the telephone number or 
the name under which the telephone is listed, say: 


“| wish to speak to A. B. Smith” 


dike where necessary, in order to confine |, 1 
era 


| sion is of 
of the work, which involves many legal | 
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spectfully submits for your considera- ; sideration to the above proposed plan, 


and, if you find that it is practical, and 
justified by the exigencies of the situa- 
tion, that you recommend its adoption 
to the Congress of the United States. 
THE AMERICAN FARM CONGRESS, 
Kansas City, Mo., June 3, 1927. 
W. K. James, President, 
W. I. Drummond, Chairman, 
Board of Governors. 


Trade Commission’s Plan 


To Merge Work Is Opposed | 


The recent announcement of the Fed- 
Trade Commission that the 
of the Commission’s export division was 
to be merged with that of the legal di- 
vision, has resulted in the receipt by 
President Coolidge of letters from a 
number of exporters opposing the change, 
it was stated orally on June 2 
White House. 

The communications, it was said, were 
being transmitted to the Federal Trade 
Commission without comment from the 
President. 


The Commission stated on June 1 that } 


it had transferred the work of its export 
trade division to its legal division for 
purposes of economy. 

The full text of the 
lows: 

After inquiry, and based upon con- 
siderations of economy, the Federal 
Trade Commission has transferred the 
work of its export trade division to its 
legal division. A new section of the 
legal division has been created and des- 
ignated the export trade section, ard 
the chief counsel has been assigned to 
have direct supervision of the new sec- 
tion and the administration of the Ex- 
port \Trade Act, which Act has to do 
with associations engaged solely in ex- 
port trade. 

No feature or part of the work here- 
tofore conducted by the export trade 
division will be lessened or 
bye this internal reorganization of the 
work. On the other hand the Commis- 
opinion that the supervision 


statement fol- 


questions, by its chief law officer will 
result in a more efficient administration 
of the Act. 

Commissioner Humphrey dissenting. 


Legislation Reviewed 
For Waterways Projects 


A compilation just made by the House 
Committee on Rivers and Harbors, 
through its Clerk, Joseph H. MoGann, 
shows that during the*two sessions of 
the 69th Congress, which closed on 
March 4, last, out of approximately 165 
projects reported upon by the War De- 


(ixoex” 951) 


work | 


at the | 


| correctly represent them. 


abandoned | 
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Fox Indians of Iowa ’ 
Write Own Language 
With English Letters 


| Acquisition of Alphabet Had 
| From Missionaries 60 or 


70 Years Ago. 


Syllable Words Used 


| Dr. Michelson of Smithsonian 
Institution Departs for 
Study of Tribe. 


The Fox Indians of Iowa have written 
language of their own based on a dis- 
torted English alphabet, according to an 
announcement of the Smithsonian Insti- 
tution. 

The full text of the Institution’s state- 
ment follows: 

Sixty or seventy years ago the Fox 
Indians of Iowa began the acquisition of 
the English alphabet from missionaries. 


| They learned a method of writing their 


own language by means of phe English 
alphabet, separating their words into 
syUables. : 

Since there is only a rough conformity 
between the characters as employed by 
the Fox Indians and the actual sounds, 
it is necessary. to restore the phonetics 
of any Fox text so that the symbols may 
Dr. Truman 
Michelson of the Smithsonian Institu- 
tion’s Bureau of American Ethnology, 
has just left Washington for his 16th 
session of this work of collection and 
restoration. 

Rituals Described. 

Dr. Michelson, whose work has made 
him the foremost authority on-the Fox 
Indians, describes their rituals as con- 
sisting mainly of eating, dancing and 
prayer. As is natural with a primitive 
people, their prayers invite material 
benefits such as long life, freedom from 
disease, that the chief’s village should 
be strong enough to resist its enemies, 
and that no foe should even be permitted 
to gossip against the village. 

According to Dr. Michelson, the 
younger generation now turn these once 
serious ceremonies into occasions for 
amusement. Up to some 15 years ago 
the tribe was so conservative as to resist 
education, but it has since grown pro- 
gressive and all the young Indians are 
anxious to go to school. The tribe are 
good farmers and compete with the 
whites in the State agricultural fairs. 


; 





; partment 84 were unfavorably reported 
upon and 43 were adopted by Congress._ 
Among the larger individual items of 
projects adopted were: Cape Code Canal, 
$11,500,000; intracoastal waterway from 
Jacksonville to Miami, Fla., $4,221,000; 
improvement of the Missouri River be- 
tween Kansas. City and Pierre, S. Dak., 
* $6,000,000; Kahului harbor, Hawaii. 


These Southern Cities 


are only minutes away 
‘by LONG DISTANCE TELEPHONE 


HEN you carry on 
by this modern 
means of communica- 
tion; intervening miles 
are temporarily 
removed. 


To “go” anywhere you 
have only to reach for 
your telephone. And 
after a few minutes of 
conversation, you in- 
variably see real 
progress. 


Long Distance is a sim- 
ple, easy and effective 
way to get results ata 
small investment of 
time and expense. 


TELEPHONE 


C 





m4 


INDEX 


YEARLY 


952) 


Two Annuities for Same Service 


Recipient of Retainer Fee From Navy May 
Not Add Period of Enlistments to Time in 
Civil Work in Claiming Pension. 


Although a member of the Naval Re- 
Serve may accept civil employment and 
receive the pay and allowances incident 
to such civil service, if he draws retainer 
pay he may not also be allowed further 
benefits as incidental to his naval serv- 
ice, as such allowance would constitute 
dual benefits, the Department of the In- 
terior has just ruled. 

The decision affirms a recent finding 
by the Bureau of Pensions in the matter 
of Albert S. Goff. A number of cases 
in which decisions have been 
against dual benefits are cited. 

The full text of the decision, signed by 
the Acting Secretary of the Interior, E. 
C. Finney, follows: 

Albert S. Goff. Retirement Division, 
Bureau of Pensions. Claim No. R-19528. 
Rejection of application for annuity. Af- 
firmed. Appeal from the Bureau of Pen- 
sions. 

Katharine A. Goff, acting on behalf of 
her husband, Albert S. Goff, insane, has 
appealed from the action of the Bureau 
of Pensions rejecting application for re- 
tirement of the latter on annuity under 
the disability provisions of the civil serv- 


ice retirement act of July 3, 1926 (44 


Stat. 904). 

It is shown by official report that Al- 
bert S. Goff entered upon the service as 
opener and packer, a classified position 
in the office of the United States Ap- 
January 2, 1923, and that his last day 
of compensation was March 19, 1925. 
Therefore the pay period of his service 
in that position was two years, two 
months and 18 days. It is alleged that 
his disability dates from January 14, 
1925, when he became insane. The 
appraiser recommended that he be retired 
effective following the last day for 
which he received pay. 

It appears that he is receiving treat- 
ment for physical and mental disabili- 
ties in a Government hospital and that 
he is also allowed $67.20 per month as 
retainer pay from the Navy Department, 
from which the amount of 20 cents per 


month is deducted for the Naval Hos- | 


pital Fund. 


Served in Navy 
Until Aug. 15, 1922 

It is further shown that Goff en- 
listed in the Navy September 19, 1907, 
and was honorably discharged Septem- 
ber 18, 1911; that he again enlisted No- 
vember 8, 1911, and was honorably dis- 
charged November 9, 1915; that he again 
enlisted Nov. 10, 1915, and was honor- 
ably discharged August 9, 1919; that he 
enlisted again August 11, 1919, and was 
transferred on August 15, 1922, to the 
Naval Reserve Force and placed on in- 
active duty the same date. 

Section 6 of the retirement act of 
July 3, 1926, requires a period of service 
of not less than 15 years as a prerequi- 
site for annuity on account of disability. 
The kind of service subject to credit is 
defined in section 5 of the act. Credit is 
allowed for all civil service and also for 
periods of honorable service in the Army, 
Navy, Marine Corps, or Coast Guard of 
the United States, subject to conditions 
stated as follows: 

— * in the case of an employe, 
however, who is eligible for and elects 
to receive a pension under any law, or 
retired pay on account of military or 
naval service, or compensation under the 
War Risk Insurance Act, the period of 
his military or naval service upon which 
such pension, retired pay, or compensa- 


tion is based shall not be included, but | 


nothing in this Act shall be so construed 
as to affect in any manner his or her 
right to a pension, or to retired pay, or to 
compensation under the War Risk In- 
surance Act in addition to the annuity 
herein provided.” 

The Naval Reserve Force, established 
by the act of August 29, 1916 (39 Stat. 


587), was abolished and in lieu thereof | 


the Naval Reserve was established and 
declared to be “a component part of the 
United States Navy” by the act of 
February 28, 1925 (45 Stat. 1080), and 
the Naval Reserve was divided into three 


classes, one of which is the Fleet Naval | 


Reserve. 


Member of Reserve 
May Enter Civil Service 

Section 4 of the latter act contains the 
following provision: 

“That no existing law shall 
strued to prevent any member of the 
Naval Reserve from accepting employ- 
ment in any civi! branch of the public 
service, nor from receiving the pay and 
allowances incident to such employment 
in addition to any pay or allowances to 
which he may be entit!ed under the pro- 
visions of this act.” 

Section 24 of the said act provides 
that all enlisted men who 
effective date of the act (July 1, 1925) 


had been transferred from the regular | 
Navy to the Fleet Naval Reserve shall | 


receive the rate cf pay they were regu- 


larly entitled to receive in the Naval | 
Reserve Force, and that upon complet- 


ing 30 years of service, including naval | cignment and duty at Watervliet Arsenal, 


service and time in the Naval Reserve 
Force and in the Fleet Naval Reserve, 


they shall be transferred to the retired | 


_ list of the regular Navy with retired pay. 


Goff’s retainer pay is computed at the | 


rate of one-third of the base pay he was 
receiving at the close of his last regular 


Navy service, plus all permanent addi- | 


tions thereto. 


In reporting on this case under date | 


‘of March 18, 1927, the Secretary of the 
Navy stated in part as follows: 
“Retainer pay differs from retired 
pay in that it is not a compensation for 
st services but it is a consideration 
‘or the obligation of the reservist to re- 
Spond to a call to service with the Navy 
in time of war or national emergency. 
Members of the Fleet Navel Reserve 
may also perform active duty in time 
of peace, during which period they re- 
itive active duty pay.in lieu of retainer 
Pay, although a specified amount of 


rendered } 





be con- | 





before the | 


; tosh, Texas, 


prior service is required to entitle them 
to receive retainer pay. 

“By the specific statutory provisions 
quoted herein from U. S. Code, Title 34, 
section 753 (Act of February 28, 1925; 
43 Stat. 1090), members of the Navab 
Reserve may engage in civil employment 
in the Government service and receive 


the pay and allowances incident thereto | 


in addition to their retainer pay. How- 


ever, in view of the fact that under the 
provisions of paragraphs 24 and 40 of | 


the Act of February 28, 1925, Mr. Goff 
will be automatically transferred to the 
retired list of the regular Navy and will 
therefore, under the expressed provision 
of section 5 of the Civil Service Retire- 
ment Act as amended July 3, 1926, be 


precluded from counting toward a civil | 
annuity the 30 years’ active and Naval | 
Reserve service in the Navy, it would | 
matter of doubtful | 
legality to permit him to count his prior | 
naval service toward a civil annuity up | 


appear to be a 


to the time he had completed a total 
of 30 years Navy and Naval Reserve 
Service.” 


Period of Civil Service 
Insufficient for Annuity 
As above shown, the civil service per- 


formed by the claimant is far short of 
the required minimum period of 15 years 


. | of service necessary as basis for annuity. | 
praiser at the Port of New York on | . 


Unless the naval service may be credited 
for purposes of said annuity, the claim 
cannot be allowed. 
retainer pay is to obtain possible future 
service in the Navy, nevertheless it is a 


benefit rated according to the length of | 


prior service. If the claimant were now 


allowed a civil annuity based almost | 


wholly on his naval service he would be 
receiving dual benefits in recognition of 
that service. 


Although the act of February 28, 1925, | 
allows a member of the Naval Reserve | 


to accept civil employment and receive 


the pay and allowances incident to such | 


civil service, it does not provide that such 


member drawing retainer pay may also | 
be allowed further benefits as incidental | 


to his naval service. 


Furthermore, the Act of August 29, | 
| 1916 (39 Stat. 556, 588, 590), which pro- | 
vided for retainer pay also expressly pro- | 
vided that “when not actively employed | 
| in the Navy, members of the Naval Re- 
| serve Force shall not be entitled to any 


pay, bounty, gratuity, or pension except 


as expressly provided for members of | 
| the Naval Resérve Force by the provi- | 


sions of this act.” 

That provision would appear to be still 
in force notwithstanding the general re- 
peal of the Act of August 29, 1916, by 
the Act of February 28, 1925, and al- 
though it is not found in the United 
States Code of 1926. The Code is de- 


clared to be merely prima facie evidence | 


of the law. It does not purport to amend 
or repeal any,prior law. It was designed 


as a compilation of general and perma- | 


nent existing law, but it does not shut 


out inquiry into the true state of the | 


law by reference to the statutes. 
Prior Law Controlled 


| In Fixing Rate of Pay 


The Code follows the language in the 
act of February 28, 1925, which fixes 
the rate of pay acording to prior law 
relative to the Naval Reserve Force, and 
it would sem that the inhibition above 


quoted must, be given consideration in | 
determining the pay which a naval re- 
| servist is entitled to receive. 

But even if that provision does not | 
now stand as part of the law, and not- | 
ing also that it does not in its express | 


terms cover an annuity based on naval 


service, the case is governed by the prin- | 
ciple that has been consistently applied | 


by this Department in the administra- 


| tion of laws relating to pensions and civil 


service annuities. 


Thus in the case of Raymond W. Huse | 


(21 P. & R. Dec. 68), it was held that 


the receipt of an allowance for support | 


during vocational training was incompat- 


ible with the receipt of pension during | 


the same period. 
Applying the same doctrine 


79), it was held that no part of the pe- 
riod of military or naval service upon 


| which Army or Navy retirement pay was 


allowed could be added to the period of 
civil employment to increase the rate of 
the civil annuity. 

At that time the retirement law. had 


| not been amended so as to expressly ex- 


clude, as it now does, such military or 
naval service from the computation 
where it had ben used as basis for re- 
tired pay, but it was so construed in 
harmony with the broad general policy 


| against granting dual benefits for one 


service. 
The rejection of the claim is accord- 
ingly affirmed. 


Army Orders 


Capt. Mar M. Serrem, relieved from as- 


New York, to report for duty at Raritan 
Arsenal, Metuchen, New Jersey. 

Lieut. Col. Harry B. Jordan,relieved from 
assignment at Command and General Staff 
School, Fort Leavenworth, Kans., to report 
to Chief of Ordnance, Washington. 

First Lieut. Thomas H. Nixon, relieved 
from duty at Aberdeen Proving Ground, 
Aberdeen, Md., to report for duty at Raritan 
Arsenal, New Jersey. 

Other Branches. 

Major Joseph A. Rogers, Fourth Field Ar- 
tillery, relieved from duty at Fort McIn- 
assigned to Fifth.Field Artil- 
lery, For Bragg, N. C. 

Capt. Robert Burns Milne, Finance De- 
partment Reserve, Roanoke, Va., ordered to 
active duty, reporting to finance officer, 
United States Army, Washigton, D. C. 

First Lieut. Edmund P. Gaines, Air Corps, 
relieved from duty at Air Corps Engineer- 
ing School, McCook Field, Dayton, Ohio, 
to represent Air Corps at Curtiss Aero- 
plane and Motor Company, Garden City, 
Long Island, N. Y. 

Second Liuet. Gregg M. Lindsay, Air 
Corps, transferred to Field Artillery, Second 
Division, Fort Sam Houston, Tex. 

Capt. Francis M. Crist, First Filed Artillery, 


While the object of | 


in the , 
; case of George Miner (22 P. & R. Dec. 
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Member of Naval Reserve Denied 


Topical Survey of the Government 


HIS vast organization has 
never been studied in detail 
as one piece of administrative 
mechanism. No comprehensive 
effort has been made to list its 
multifarious activities, or to 
group them in such a way as to 
present a clear picture of what 
the Government is doing. 
—WILLIAM H. TAFT, 
President of the United States, 
1909-1913. 


HE people of the United States 
are not jealous of the amount 
their Government costs, if they are 
sure they get what they need and 
desire for the outlay, 
money is being spent for objects 
which they approve, and that it is 
being applied with good business 
sense and management. 
—WOODROW WILSON, 
President of the United States, 


AKING a daily topical survey of 
all the bureaus of the National 
Government, grouping related activ- 
ities, is a work which will enable our 
citizens to understand and use the fine 
facilities the Congress provides for 
them. Such a survey will be useful to 
schools, colleges, business and profes- 
sions here and abroad. 
~—CALVIN COOLIDGE, 
President of the United States, 
1923— 


that the 


1913-1921. 


Federal Geologists Explore and Map Alaska 
And Study Water and Mineral Resources 


Topic 11—Science 


Sixth Article—Explorations in Alaska. 


In this series of articles presenting a 
Topical Survey of the Government are shown 
the practical contacts between divisions and 
bureaus irrespective of their place in the ad- 
ministrative organization. Groups of articles 
have been presented explaining government 
activities under each of the following topics: 
First, Public Health; second, Foreign Rela- 
tions; third, Education; fourth, Finance; fifth, 
Conservation; sixth, Industry; seventh, Trans- 
portation; eighth, Taxation; ninth, Social 
Welfare; and tenth, Trade Practices. The 
present group deals with Federal activities in 
promoting Science. 


By Philip S. Smith, 
Chief Alaskan Geologist, Geological Survey, Depart- 
ment of the Interior. 


OG team, canoe, raft, pack train, and Shanks’ 

mare are some of the primitive modes of loco- 

motion used by the geologists and engineers 

of the United States Geological Survey in 
Alaska, in their task of determining the geography 
of that great frontier province and bringing back au- 
thoritative information concerning its mineral re- 
sources. 

It mieht be said that the work of the Geological 
Survey in Alaska is similar in fundamental conception 
to that done in the States in our forefathers’ time but 
has the advantage of the technical experience and 
knowledge of the present day. In other words, it is 
work in a frontier region, many of whose most obvious 
features were unnkown to the public until it was 
visited by the Government pioneers. 

2 * ms 

When the Alaskan work started, nearly 30 years 
ago, maps of the interior of the Territory were so 
sketchy that even the main divides and the courses of 
many of the larger streams were not determined. Now, 
after scores of parties have brought back the results 
of their many seasons’ work, more than 40 per cent 
of the nearly 600,000 square miles of Alaska has been 
surveyed to the standard of accuracy required in recon- 
naissance surveys and has been represented on more 
than 425 maps and described in about 400 reports, 
covering practically every known mining camp. The 
present small force of six geologists and engineers 
have behind them a combined field experience of nearly 
100 seasons in Alaska. 

The Government explorers have not only followed 
up the advance guard of prospectors and miners, but 
in many places they have even preceded these ad- 
venturous spirits. In many parts of Alaska the trail 
first blazed, by the Geological Survey parties is still 
the one followed by all later comers. In far-off camps 
the Survey maps still prove informative to those resi- 
dents who know the district best, and many a geo- 
graphic argument has been settled satisfactorily in the 
local “stove leagues” only by reference to the one- 
authority that all accept—the Geological Survey map. 

* < = 

'PHE Alaskan maps and reports are, of course, not 

infallible. In a region where all accurate data are 
lacking, even a thoughtful surmise is of value if care- 
fully indicated as only a surmise. So, on the Geological 
Survey maps of Alaska many streams are indicated 
only by broken lines and many heights are shown only 
by dashed contours, and in the reports many geologic 
correlations and scientific interpretations are marked 
by interrogation points and many statements are given 
“as reported.” 

To the engineer working on the detailed problems 
relating to a single ore body or to the student inter- 
ested in some minute technical problem, much of the 
work done by the Alaskan branch of the Geological 
Survey doubtless seems crude and not detailed enough 
to serve all his needs. His desire for more precise 
information is easily understandable, but he forgets 
that the collection of such data as he asks costs time, 
money, and men. 

* 7” * 

Time is even more important in Alaska than in the 
States proper, because the season in which work can 
be done effectively throughout much of the Territory 
is so short. The shortness of the working season is 
not so much due to the discomfort imposed on the men 
by the cold as to the fact that much of the work itself 
is badly hampered after heavy falls of snow mask 
the landscape, or after killing frosts render pack horses 
no longer able to subsist themselves. 

Money is, of course, indispensable in all undertak- 
ings, but in the Alaskan work it is unjustifiable at 
this time to spend money in attempting the refinement 
of detail that is not only desirable but essential in 
the States. Therefore, until the country has been 
scouted over in a preliminary way, precise work is less 
urgent. Most of the mapping in Alaska is done on a 
scale of about four miles to the inch, at a cost of 
perhaps $5 a square mile; in the States the predominant 
scale is one mile to the inch, at a cost of about $35 a 
square mile. Unquestionably these preliminary sur- 
veys should be followed up later in selected areas by 
just as detailed surveys as any made in the States, for 
the geologic conditions are fully as complex, and the 
character, extent, and value of the mineral deposits 
cannot be proved by any other means than intensive 
study. 

~ * a 

HE third and last requirement noted above, namely, 

men, is in reality of first importance. In physique 
and spirit these geologists and engineers must be able 
to cope with every problem that nature presents. While 
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they are hauling mired horses out of swamps, back 
packing all their worldly goods across “niggerhead” 
tundra, dragging their canoes upstream through swift 
rifles in glacier water perhaps waist-deep, these ex- 
plorers are really engaged principally in keeping the 
map growing and in recording in a mosquito-smeared 
notebook all the significant geologic facts regarding 
the region they are traversing. 

The work is necessarily rapid reconnaissance and 
most skill is required to do good work with insufficient 
tools and inadequate time. Anyone ought to arrive 
at the correct solution if all the data bearing on a 
problem can be made available, just as almost anyone 
can build a fairly capable boat if he has a well-equipped 
lumber yard and tool shop at his command; but it 
takes special qualities to make a seaworthy boat with 
& piece of canvas, a few willow withes, and an ax, as 
has been done many times by Survey engineers and 
geologists in the course of their regular work. 

cd < * 

Thus to perform satisfactorily the tasks that con- 
front him from day to day, the field man must be a 
handy Jack-of-all-trades, and intellectually skilled in 
drawing correct inferences from a relatively small num- 
ber of geologic facts—a task which requires quick per- 
ception, careful analysis, and long and thorough train- 
ing and experience. 

Many of the now substantiated determinations re- 
garding the source of the mineralization in certain 
Alaska camps were correctly stated by the pioneer 
Survey geologists, and in place after place these inter- 
pretations have served to point out the areas worthy 
of further prospecting and warn against the pros- 
pecting of areas that do not justify that effort. 

* * * 
EMPHASIS is placed on the economic work of the 

Alaskan Branch of the Geological Survey, because 
that is the prime object for which Congress appropri- 
ates the money. In the course of these investigations, 
however, many by-products of almost as great general 
interest are gleaned: Contributions to an understanding 
of the widespread glaciation from which North America 
has only recently, in a geologic sense, emerged and 
which strangely enough covered a relatively smaller 
area in Alaska than in the northern United States and 
in parts of Canada, and collections of thousands of 
specimens of fossils, significant not only for the clues 
they give as to the age of the rocks in which they are 
found but also because they shed light on the sequence 
of life itself and on the intensely interesting. events 
in the long, diverse history of the earth. 


The chief characteristic of Geological Survey work 
in Alaska is that imposed by frontier conditions. Thus 
the Survey investigates the distribution, character, 
amount, and value of all the mineral resources of the 
Territory, and to do so effectively the geologist must 
report all the physical characteristics of the ore bodies 
that would be significant to the mining engineer, such 
as their size and shape, the composition of the ore, any 
deformation or faults that interrupt its continuity, and 
the character and strength of the rocks that form the 
wall or roof. ; 

* * * 

General geographic data must also be gathered, so 
that inquirers may know general routes of access and 
the means and availability of transportation, general 
labor conditions, cost of supplies, character of surface, 
topography, kinds and availability of power, quantity 
of water available for mining and milling, climate, 
length of the working season, availability of timber 
for use underground and general construction, and the 
quantity and value of the minerals produced. 


In fact, it would be shorter to enumerate what is 
not necessary to note and record relating to the min- 
eral resources, because to judge from inquiries that 
come to the Geological Survey nothing should be over- 
looked. 

od * * 

FORMERLY the Geological Survey gauged and stud- 

ied the water resources of Alaska, but the prob- 
lem of making the best use of the funds at its disposal 
has necessitated discontinuing this work. Yet the 
water supply for mining operations, especially in con- 
nection with hydraulicking and sluicing the placer gold 
deposits, is of vital importance to many prospectors 
and operators and many failures of placer mines can 
be traced to the lack of adequate long-term records of 
the available water supply, particularly in a region of 
small precipitation (10 to 15 inches a year) such as 
prevails in the great gold-producing camps in the 
Yukon-Tanana region and Seward Peninsula. 

Hand in hand with the investigation of Alaska’s 
mineral resources has been carried on the topographic 
mapping of the Territory, because maps are indis- 
pensable in working out the geology and in making 
the results of the investigations usable by others. In 
the preparation of the topographic maps all the ordi- 
nary plane-table and traverse methods used in the 
States are utilized, and in addition other methods re- 
quiring special equipment, such as the micrometer eye- 
piece and the horizontal phototopographic camera, have 
been developed. During last summer, at the request 
of the Interior Department in behalf of the Geological 
Survey, a considerable arga in Alaska was photo- 
gprahed from airplanes by the Navy Department, and 


maps are now in process of compilation from these 
pictures, 


Dr. George K. Burgess, Director of the Bu- 
veau of Standards, Department of Commerce, 
will tell of the work of that Burean in the 
next article of this series, to be printed on 
June 4. 
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relieved from assignment at Fort Sill, Okla., 
detailed for course of instruction at Uni- 
versity of Pennsylvania. 

First Lieut. Philip W. Allison, Seventh 
Field Artillery, relieved from duty at Fort 
Ethan Allen, Vt, detailed for course of 
instruction at University of Pennsylvania, 

The following-named officers have been 
named to-comprise a medical board in the 
Philippine Department to examine such of- 
ficers of the Medical Corps as may be di- 
rected to report to the board: Lieut. Col. 
Arthur S. Pendleton, Medical Corps; Major 
Samuel A. White, Medical Corps, and 
Major Albro L, Parsons, jr., Medical Corps, 

The following-named officers have been 
named to comprise a court of inquiry in the 

| First Corps Area: Col. Frank KE. Harris, 
| Coast Artillery Corps; Col. Fred E. Buchan, 


Field Artillery; Lieut. Col. Daniel F. Craig, 
Field Artillery; Lieut. Col. Allan L. Briggs, 
Infantry; Lieut. Col. Shelby C. Leasure, In- 
fantry; Recorder, Major Emmett Addis, 
Cavalry, vice Brig. Gen. Malvern-Hiil 
Barnum, United States Army; Col. George 
D. Moore, Infantry; (ol. L. Laubach, In- 
fantry; Col. Rush S. Wells, Cavalry; Col. 
Harry L. Steele, Coast Artillery Corps, and 
Major James A. Stevens, Infantry, who are 
hereby relieved. 
Promotions. 

The promotion of each of the following- 
named officers is announced: 

Finance Department—Perrin L. 
from lieutenant colonel to colonel. 

Infantry—Arthur EF. Ahrends, major to 
lieutenant colonel; James J. Hea, first lieu- 
tenant to captain; Carlisle B. Wilson, first 


Smith, 


lieutenant to eaptain; Charles R. Smith, sec- 
ond lieutenant to first lieutenant. 
Leave of Absence. 

First Lieut. Paul R. Smith, Chemical 
Warfare Service, leave extended 10 days. 

Capt. Bernard E. McKeever, Qaurtermas- 
ter Corps, Hawaiian Department, leave ex- 
tended 29 days. 

Major John H. Carruth, Corps of Engi- 
neers, one month, with permission to apply 
for extension. 

Lieut. Col. Hiram 
Staff, three days. 

Major Evereet D. Barlow, Quartermaster 
Corps, 1 month and 14 days. 

Col. Andrew Moses, Field Artillery, four 
days. 

Major Herman Beukema, Field Artillery, 
2 months and 15 days, 


M. Cooper, General 
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Federal Liquidation Board 
Changes Executive Head 


The Chief Coordinator Brigadier Gen- 
eral H. C. Smither announced on June 2 
changes in the Federal Liquidation 
Board, a branch of the Office of the Co- 
ordinator. 

The full text of General Smithers’ 
statement fololws: 

Due to his retirement from active duty 
Captain E. W. Bonnaffon, U. S. Navy, is 
relieved from further duty as Executive 
Chairman of the Federal Liquidation 
Board. 

With the consent of the Director, U. 
S. Veterans’ Bureau, Major John D, Cut- 
ter, Assistant Director, U. 8. Veterans’ 
Bureau, is hereby designated as Execu- 
tive Chairman of the Federal Liquida- 
tion Board. 

‘ 


President Discusses 
Situation in China 


George Bronson Rea, Editor of 
Far East Review, Is 
Caller. 


The Chinese situation was discussed 
with President Coolidge at a visit just 
made to the White House by George 
Bronson Rea, editor of the Far East Re- 
view of Shanghai, China, who has been 
a resident of that country for about 25 
years. 


After his conference, Mr. Rea stated 


| orally that he congratulated the Presi- 


dent on the firm stand of the American 
Government in its policy in dealing with 
the Chinese situation. 

Mr. Rea said he told the President it 
was the duty of this Government to give 
physical. as well as moral support to 
other nations in dealing with the Chinese 
situation. He pointed out, in this con- 
nection, that American business interests 
have investments in China valued at 
$160,000,000 while Great Britain and 
Japan have investments there amounting 
to many billions of dollars. 


Business interests in China should not 
be sacrificed, Mr. Rae said he told the 
President, merely because of the pres- 
sure being brought to bear upon the 
American Government by those who are 
opposed to the use of force in dealing 
with China. 

Mr. Rae said the situation in China 
is bad and will continue so for a long 
time. He does not look, he said, for 
the establishment of a stable government 
in China in the immediate future. 


New List Is Compiled 
Of Members of House 


The House of Representatives has just 
issued, through the Clerk of the House, 
William Tyler Page, for the Seventieth 
Congress, first session, corrected to June 
1. It shows 236 Republicans, 193 Demo- 
crats, 2 Farmer-Laborites, 1 Socialist and 
3 vacancies. The vacancies are in the 
Congressional districts of the late Walter 
W. Magee (Rep.) of Syracuse, N. Y.; 
Ladislas Lazaro (Dem.), of Washington, 
La., and A. E. B. Stephens (Rep.), of 
North Bend, Ohio, who have died since 
the last session of Congress adjourned. 


Brine 
LY. 


Notice to Be Given 
Of Non-Delivery of 
C.0.D. Post Pareels 


Postmasters Directed to Co- 
operate With Senders by 
Compliance With Reg- 


ulations. 


The Third Assistant Postmaster Gen- 
eral, R. S. Regar, has again directed at- 
tention of postmasters to the necessity 
of complying with postal regulations 
covering the handling of undeliverable 
Cc. O. D. parcels. 

Mr. Regar pointed out that these reg- 
ulations provide that postmasters should 
properly notify senders of such parcels, 
through their representatives, of the 
reasons why the parcels were not deliv- 

red. 

The notices of non-delivery, Mr. Regar 
explained, “are of vital importance to 
the local or nearby representative in 
their efforts to arrange for the accept- 
ance or withdrawal of the mail involved. 
Avoidance of Criticism. 

In order to avoid further criticism, Mr. 
Regar said, “cooperation 1s a of 
postal employes engaged in the handling 
of these C. O. D. parcels by complying 
strictly with all the provisions of the 
procedure under which they are mailed. 

The full text of the communication 
follows: ; 

The Department recently has received 
numerous complaints with regard to oe 
alleged failure of postmasters to rae 
the local or nearby representatives of the 
senders of C. 0. D. parcels designated on 
the labels of undelivered C. O. D. parcels 
mailed under the procedure authorized 
published on pages 19, 20 and 21 of = 
June, 1925, Postal Guide under the head- 
ing “Conditions under which notices ~ 
cerning undeliverable G. O.. D: parcels 
may be sent to agent of the sender. , 

This irregularity was previounly 
brought to the attention of the service in 
conjunction with other irregularities re- 
ferred to in the notice published on page 
12 of the March, 1925, Postal Guide = 
der the heading “Conditions under 7 
novices concerning undeliverable C. rn 6 
parcels may be sent to agent of e 
sender,” and is repeated below: ; 

“1, Local or nearby representatives : 
senders are not being notified of ee 
undelivered C. O. D. parcel, as requeste 
on the labels of the parcels. 

Notice Is Required. _ 

“When C. 0. D. parcels of this char- 
acter are refused notices shall at once 
be given to the senders’ representatives 
named on the parcels. If the parcels = 
unclaimed or undelivered, for any ot . 
reason than refusal, notices shall be a 
to the senders’ representatives cay’ 
than five days after the receipt 0 e 

oe . 
Wee weiss of non-delivery are “, vital 
importance to the local or nearby —— 
sentatives in their efforts to arrange = 
the acceptance or withdrawal of ae 
involved, and in order to avoid u . 
criticism of this feature, — Me 
desired of postal employes a o 
the handling of these C. O. D. parce nh 
complying strictly with all the prov wore 
of the procedure under which they 
mailed. 


the Inst session af Congress adjourned, |. mailed 
New Books Received by Library of Congress 


List supplied daily by the Library of Congress. 


Fiction, 


i i ts and 
books in foreign languages, official documen 
children’s books are excluded. Library of Con- 
gress card number is at end of last line. 


| 71200, (Publication 


British museum. Dept. of British and 
mediaeval antiquities. The treasure 
of the Oxus, with other examples of 
early oriental metal-work, by O. M. 
Dalton. . . 2d ed. 75 p., xl ea. — 

inted by order of the Trustees, 
— 27-10326 


Collins, Earl Augustus. Classification of 
chartered schools in Missouri. (George 
Peabod:; college for teachers. Contri- 
butions to education. no. 30. Thesis 
(Ph. D.)—George Peabody college for 
teachers, 1926.) 169 p. Nashville, 
Tenn., George Peabody college for 
téachers, 1926. 27-9533 

Cosgrove, Eugene Milne. The struggle 
of a mind to be free, with illustra- 
tions from photographs by Hileman. 
210 p. Boston, The Stratford co., 1927. 

27-9990 

Cox, Philip Wescott Lawrence. Creative 
school control. (Lippincott’s educa- 
tional guides.) 320 p. Philadelphia, 
Lippincott, 1927. 27-9971 

Cubberley, Ellwood Patterson. State 
school administration; a textbook of 
principles. (Riverside textbooks in 
education, ed. by E. P. —— 
TT: illus. Boston, Houghton, fe 
773 p., illus z a 

Deutschmeister, Abraham. Uncle Sam’s 
teasers, from the discovery to the pres- 
ent day; a liberal education in Amer- 
ican history, being a series of ques- 


., Charles Taylor Wan- 


ranged by .. 72 p. N 


res, Arthur Frank Knerr. 
Z The Oak press, 1927. 27-10315 
Friedrich III, German emperor. The war 
diary of the Emperor Frederick Ill, 
1870-1871, translated and edited by A. 
N. Y., Stokes, 
1926. 27-9991 
Goddard, Henry Herbert. Two souls in 
one body? A case of dual personality, 

a study of a remarkable case: its sig- 
nificance for education and for the 
mental hygiene of childhood. 242 p. 
N. Y., Dodd, 1927. 27-9985 
Joy, Alfred Harrison. Provisi..al ele- 
ments and dimensions of S Antliae 
considered as an eclipsing binary. 
(Contributions from the Mount Wilson 
observatory, No. 322.) Chicago, 1926. 
27-10100 

Meyer, Zoe. Under the maple tree, illus- 
trated by Florence Liley Young. 159 
p. Boston, Little, 1927. 27-10072 
Mills, John P. Salesmanship. 73 p. San 
Diego, Calif., John P. Mills organiza- 
tion, 1926. 27-10114 
Morris, William Alfred. The medieval 


R. Allinson. 355 p. 


English sheriff to 1300. 
of Te University of Manchester. = 
elxxvi. Historical ser., no xlvi.) 
p. Manchester, The rn, —_. 
" P 
1927. , 
Norton, William John. — ‘ = - 
operative movement in socia — ; 
(The social welfare library.) 4 B. 
N. Y., Macmillan, 1927. 27-10 1 
Oppenheimer, Francis as The new tyran- 
ny: mysticism, scepticism. 661 . 
Y., Boni, 1927. 27-9 ; 
Pinkley, Edna Townsley. Casa Gran e, 
the greatest valley pueblo of Arizona. 
23 p., illus. Tucson, ot — 
f vical and historical society, 
—o 27-10205 
Woodward, William wayset — — 
talography of steel and cast ron. *%: 
p. London, Lockwood, 1926. 27-10213 


Government Books* 
and Publications 


Packing for Domestic Shipment: Cleated 
Plywood Boxes. Recommendations of 
the Advisory Board of the United 
States Department of Commerce on 
Domestic Packing. en oe 

ri Jo. 11. Price, 5 cents. 
merce Series No. 1 or anes 

Foreign Markets for Automobile Sedvic- 
ing Appliances. Compiled from re- 
ports of overseas representatives of 
the Departments of Commerce and 
State. By G. E. Haynes, Automotive 
Division, Bureau of Foreign and Do- 
mestic Commerce. — 

etin N . Price, cents. 
Bulletin No. 482 ues 

Supplement to the United States Coast 
Pilot: West Indies, Porto Rico, and 
Virgin Islands. Issued by the United 
States Coast and Geodetic Survey. 
Free. 

Beverages, Flavoring Extracts and Fla- 
voring Sirups, Malt: Census of Manu- 
factures, 1925. Semuet by Bureau 

. Price, 5 cents 
of the Census ovuteas 

Petroleum Refinery Statistics, 1916-1925, 
By G. R. Hopkins. Issued by the Bu- 
reau of Mines, Department of Com- 
merce, Bulletin 280. Price, 30 cents. 

27-26552 

Competition in the International Leather 
Trade. By J. Schnitzer, Hide and 
Leather Division, Bureau of Foreign 
and Domestic Commerce. Trade In- 
formation Bulletin No. 483. Price, 10 
cents, ’ 27-26539 
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Three Land Tracts 
In Idaho and Utah 
Opened for Entr 


< 
Numerous Seams of Coal, 
Some Ten Inches Thick, 
Appear in One Town- 
ship in Range. 





Two tracts of public land, totalling 
46,537 acres in Grand County, Utah, will 
be opened to entry by qualified former 
service men on June 22 and to the gen- 
eral Land Office, Department of the In- 
eral Yand Office, Department of the In- 
terior has just announced. 

It was stated that in one township, 
in the Book Mountain Range, there are 
numerous seams of coal, some of them 
ten feet thick. A few seams and veins 
of coal are exposed in the mcuntains in 
the second township, according to the 
Department. 


Throw Open Land In Idaho. 
Opening to entry of a plat of surveys 
representing 3,238.70 acres of public 
. land in Boise County, Idaho, to qualified 
former service men on June 15 and to 
the general public on September 14, has 
also been announced by the General 
Land Office. 

The land in this survey is described as 
being partly mountainous and partly 
level, with sandy, stony loam of first 
and second rate. 

The full text giving the descripition 
of the three tracts of land follows: 

The plats of surveys of Ts. 17 S., Rs. 
24 and 25 E., S. L. B. and M., Grand 
County, Utah, will be officially filed in 
the district land office at Salt Lake City, 
Utah, on June 22, 1927, at 9 o’clock 
a. m. 

99 


For 91 days, beginning June 22, 1927, 
the unreserved land represented on said 
plats will be open to entry under the 
homestead and desert Jand laws by qual- 
ified former service men of the World 
War, and also to entry by those persons 
claiming a preference right to the land 
superior to that of.the soldiers. 

Open to Public on September 21. 

These parties may file their applica- 
tions during the 20-day period immedi- 
ately preceding the filing of the plats and 
all applications so filed will be treated 
as though filed simutaneously at 9 o’clock 
a. m., June 22, 1927. 

At 9 o’clock a. m., on September 21, 
1927, the land remaining unentered and 
unreserved, will become available for en- 
try under any applicable public land law 
by the public generally. 

T. 17 S., R. 24 E. Area surveyed, 23,- 
867.39 acres. This township is located 
in the Book Mountain Range. The area 
is drained by many deep rugged can- 
yons. Numerous seams of coal, some 
of which being 10 feet in thickness are 
exposed on the sides of a great many 
of the canyons. Shale is the only evi- 
dence of oil and there are no indications 
of other mineral. The approximate ele- 
vation above sea level ranges from 5,000 
to 6,500 feet. 

The soil in the mountains is a shallow 
light or red sand, sandy loam or clay. 
lying on a clay sub-soil, shale or on 
bed rocks. Cedar and pinon pine, vary- 
ing from a scattering to a heavy growth, 
is the principal timber of the township. 
Frank Shafer, the only settler, resides 
in the NW%4 SE% of Sec. 25. The main 
water supply consists of several small 
streams located in several of the larger 
canyons and a creek in Westwater Can- 
yon. 

Water From Reservoirs. 

T. 17 S., R. 25 E, Area surveyed, 
23,169.97 acres. The land in this town- 
ship ranges from level to rugged moun- 
tains. The general drainage is to the 
southeast. A few seams and veins of 
coal are exposed in the mountains along 
several of the canyons. 

Scattering to a heavy growth of cedar 
and pinon pine grows on the rough moun- 
tainous portions, tops of reefs, and on 
the broken and rolling land in the north- 
east part of the township. Claude Tay- 
lor, the only settler in the township, 
owns a ranch, which is located in por- 
tions of Secs. 9, 10, 15, and 16. The 
main water supply is derived from stor- 
age reservoirs. 

The plat of surveys in T.9 N., R. 4 E,, 
B. M., Boise Couniy, Idaho, will be offi- 
cialp filed in the district land office at 
Boise, Idaho, on June 15, 1927, at 9 
o’clock a. m. 

Idaho Tract Open June 15. 

For 91 days beginning June 15, 1927, 
the unreserved lands represented on said 
plat will be open to entry under the 
homestead and desert-land laws by qual- 
ified former service men of the World 
War and also to entry by those persons 
claiming a preference right to the land 
superior to that of the soldiers. 

These parties may file their applica- 
tions during the 20-day period immedi- 
ately preceding the filing of the plat and 
all applications so filed will be treated 
as though filed simultaneously at 9 
o’clock a. m. on June 15, 1927. 

At 9 o’clock a. m. on September 14, 
1927, the land remaining unentered and 
unreserved will become available for en- 
try under applicable public land laws by 
the public generally. 

Township Well Watered. 

This plat represents the survey of 3,- 
238.70 acres of public land, a consider- 
able portion of which is withdrawn for 
powersite purposes. Land: mountainous, 
except for the level agricultural land 
lying northeast of the South Fork of 
the Payette River in the lower end of 
Garden Valley. 

Soil: Sandy, stony loam, first and sec- 
ond rate. Timber: scattering pine and 
fir with gpttonwood along the river. 
There are settlers in Secs. 20, 21 and 30. 
The township is well watered by the 
South Fork of the Payette River and 
numerous springs and small streams. No 

Windications of. mineral depostits. The 

ost office of Garden Valley, Idaho, is 

’ situated about three miles to the east. 
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Weekly Review Is Announced by Bureau of Agricultural 
Economics; Wheat Feeds Are Easier. 





Higher prices in the grain markets, 
combined with low stocks of feeds in 
dealers hands, caused a firm tone in the 
feed markets, according to the weekly 
feed market review of the Bureau of 
Agricultural Economics for the week 
ended June 1. Prices on some feeds were 
fractionally lower. Wheat feeds were 
generally easier, while linseed meal was 
slightly higher than during the preceding 
week. Advancing corn prices brought 
strength to he corn feeds. 

The full text of the review follows: 

Moderate offerings of most feeds to- 
gether with further strength in grain 
markets, caused a firm tone in feed mar- 
kets during the week ending Jyne 1, 
although certain feeds showed fractional 
declines. The demand for feeds was 
slackening because of pasture develop- 
ments, but buyers in some sections were 
still in need of small amounts for im- 
mediate use, and with dealers’ stocks 
very low the small supplies of feed on 
hand at the markets were readily ab- 
sorbed. Unfavorable weather for corn 
planting helped to cause a further ad- 
vance in corn prices. This grain is now 
selling around 25 cents higher than six 
weeks ago, with oats and barley also 
showing substantial advances, This has 
helped to widen the outlet for bi-product 
feeds. Pasturage continued to make good 
progress in general, but is poor in the 
extreme Southeast and the Southwest, 
due to continued drought. 


Wheat Feeds Easier. 

Wheat feeds were generally easier, 
with bran weaker than the heavier feeds. 
Mills in many sections, however, had 
not ground enough feed to meet their 
May contracts, and shipments up to the 
middle of June were in good request. 
Advancing prices for wheat were caus- 
ing more liberal shipping instructions on 
flour and a slightly increased production 
of mill feed. More liberal offerings from 
the Northwest weakened the market at 
Buffalo where local mills were still about 
two weeks behind on feed shipments. 
Resellers at that point were maintain- 
ing quotations, although they were be- 
coming more anxious for business. 
Prices of bran in Central Western mar- 
kets showed fractional declines, with 
middlings and heavier feeds relatively 
firmer than bran, In the Northwest feeds 
of all grades were offered at about 50 
cents under quotations for immediate 
shipment. The demand was slackening 
in the Southwest but buyers from the 
South and the Pacific Coast were in the 
Market at Kansas City for shorts. 

Imports of wheat feeds during April 
totaled about 2,800 tons instead of the 
March figure of 19,000 tons given in 
error last week. 

Linseed Meal Higher. 

Linseed meal was slightly higher. Ex- 
port business was more active at Buffalo 
where prices were advanced 50 cents a 
ton. Demand was also good at Min- 
neapolis, where light offerings forced 
prices about $1 higher, but the Chicago 
market was practically steady. Trade 
reports continued to indicate only a small 
amount of fresh 6rders for linseed oil. 
Exports of linseed cake and meal for 
April totaled around 32,500 tons com- 
pared with 24,750 tons in April, 1926. 

Cottonseed meal ruled about steady. 
Demand was again quiet and mostly in 
scattered small lots, but mills claimed 
to’ have only small amounts available 
and were offering sparingly. Prices in 
the northern distributing markets ruled 
barely steady but were steady to higher 
in producing areas. 

Gluten feed was again hard to secure, 
and could be gotten only from resellers 
at most markets. Manufacturers were 


Spanish Almond Crop 
Damaged by Cyclones 





Record Production Is Reported 
However for Island of 
Mallorea. 


Prospects for the Spanish almond crop 
of 1927 have been reported to the De- 
partment of Agriculture as good for the 
Island of Mallorca and on some parts of 
the mainland, but less satisfactory for 
the districts of Murcia, Malaga and Ali- 
canie, which, in 1926, produced one- 
fourth of the crop of the mainland. Cy- 
clones in April caused serious damage to 
the trees. 

The full text of a survey of conditions, 
as reported by Agricultural Commis- 
sioner Foley, follows: 

Prospects for the new almond crop on 
the Island of Mallorca, Spain, are good, 
but serious damage has been caused on 
the Spanish mainland from April cy- 
clones. The districts of Murcia, Malaga 
and Alicante, which in 1926 produced 
over one-fourth of the crop grown on 
the Spanish mainland, have suffered 
especially. 

Many trees have been uprooted and 
other serious damage suffered, other- 
wise crop prospects are satisfactory. 
Stocks of the old crop in handor all 
Spain are not heavy, and there is little 
foreign demand. 

Present supplies from the heavy 1926 
crop on the Island of Mallorca are esti- 
mated at 40,000 bales of 220 pounds 
each, and the carryover at the end of 
the season is expected to amount to 25,- 
000 bales. 

The commercial estimate of the 1926 
crop of Mallorca was placed at from 
80,000 to 85,000 bales by the trade. This 
would be a record crop, production in 
good years being approximatelly 40,000 
bales. 

The almonds grown in the Island of 
Mallorca are of the rough grinding type 
and are especially notable because of the 
absence of bitter almonds. Almonds con- 
stitute the cash crop of the island and 
many vanieties are grown including the 
soft shelled mailorettes which are sold 
largely to France, 





Firm Tone in Feed Markets Is Result 
Of Higher Prices and Low Stocks 
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again out of the market at Chicago and 
offerings were limited at Cincinnati. De- 
mand was active at Buffalo where mills 
were not quoting for shipment until well 
around in the summer, and resellers 
were offering small amounts at irregular 
prices, 

Hominy feed showed further strength 
on light offerings and advancing corn 
prices) Demand was brisk at Buffalo 
where mills were out of the market. Re- 
sellers at that point had only little on 
hand and were advancing their quota- 
tions, Supplies were also light at the 
Central Western markets where prices 
in general advanced about $2 a ton. 


Alfalfa Meal Steady. 


Alfalfa meal ruled steady. Buyers at 
Chicago were gencrally waiting for new 
crop offerings. Prices were well main- 
tained at Kansas City, although the ap- 
proach of new crop movement was a 
weakening factor. Imports of dried bect 
pulp for April totaled about 2,500 tons 
instead of the March figure 1,350 tons 
given in error last week. 

Quoted June 1, 1927: Standard spring 
bran, Minneapolis, $28.25; Buffalo, $33; 
Philadelphia, $36; Chicago, $30.50. Soft 
winter wheat bran, St. Louis, $303 Cin- 
cinnati, $34.50; Atlanta, $39. Hard} 
winter wheat bran, Kansas City, $27.25; 
Omaha, $27.75. Spring middlings, Min- 
neapolis, $29.75. Soft winter wheat 
middlings, Cincinnati, $38.50. Gray 
shorts, Kansas City, $32. Cottonseed 
meal, 43 per cent, Chicago, $39.75; 
Kansas City, $39.80; Ft. Worth, $33, 
Linseed meal, Buffalo, $48; Minneapolis, 
$47. Gluten feed, Buffalo, $38.50, 
Hominy feed, Buffalo, $40; Philadelphia, 
$40; Cincinnati, $38; Chicago, $36.50; 
Omaha, $35. Alfalfa meal, Kansas City, 
$22.50. Tankage, various markets, $65, 





Fruit Imports Heavy 
From Latin America 





Fresh fruits, principally bananas, 
in value of more than $33,000,000, were 
shipped from Latin-American countries 
to the United States last year, the Food- | 
stuffs Division of the Department of 
Commerce reported in a statement just 
issued, 


The full text of the statement, giving 
comparative statistics for diferent coun- 
tries of this item in inter-American trade, 
follows: 


The importance of Latin-American for- 
eign trade in fresh fruits, from the stand- 
point of the United States, becomes ap- 
parent when we consider that in 1926 
the United States imported from Latin- | 
American countries over $33,000,000 
worth of fresh fruits, principaMy ban- 
anas, while over $3,000,000 worth of fresh 
fruits were exported from the United 
States to Latin-America, 


Imports Principally Bananas. 

Shipments of fresh fruits from Latin- 
America to the United States in 1926 
included $31,000,000 wofth of bananas, 
$2,000,000 worth of pineapples, and $500,- 
000 worth of grapefruit. In addition, 
the United States received from Porto 
Rico, which is a part of the United 
States, $2,000,000 worth of grapefruit, 
$1,500,000 worth of pineapples, and $800,- 
000 worth of oranges. ; 

A study of Latin-American statistics 
indicates that the United States is the 
principal market for fresh fruit exported 
from those countries. 

In 1926 the United States exported 
to Latin-America over $1,500,000 worth 
of boxed apples, over $600,000 worth 
of barreled apples, and over $800,000 
worth of pears, not to mention fair 
quantities of grapes, peaches, berries and 
other fresh fruits. Our principal apple 
markets in Latin-America have increased 
their purchases considerably in recent 
years. 

Statistics of Argentina, Brazil, Cuba 
and Mexico indicate that those countries 
are the principal importers of fresh 
fruits. In 1925 Argentina imported over 
$2,500,000 worth of these products, Brazil 
about $2,225,000, Cuba $825,000, and 
Mexico over $550,000. Important among 
such imports are apples, pears, grapes 
and oranges. 

Cuba Exports Pineapples. 

Bananas are the leading fresh fruit 
exported from JLatin-America, and Hon- 
duras, Jamaica and Costa Rica, whose ex- 
ports of bananas censtitute the greater 
part of their export’trade are among 
the principal exporters. Cuba and Porto 
Rico also occupy an important place. 

Imports of bananas by the United 
States averaged about 55,000,000 bunches 
a year in the five-year period 1921 to 
1925, as against 41,300,000 bunches a 
year from 1909 to 1913. 

Various countries of Latin-America 
export, in addition to bananas, consid- 
erable quantities of pineapples, grape- 
fruit, oranges and grapes, also smaller 
amounts of plums, peaches, cherries, 
melons and other fruits. Cuba, one of 
the principal fruit exporters, sent to the 
United States in 1926 around $2,000,000 
worth of pineapples and $535,000 worth 
of grapefruit, as well as $1,400,000 worth 
of bananas. 

Porto Rico, which is a. part of the 
United States, shipped to the mainland 
in 1926 $2,000,000 worth of grapefruit, 
$1,500,000 worth of pineapples, and about 
$800,000 worth of oranges. Argentina, 
is an important exporter of grapes, while 
quantities of oranges are shipped from 
Brazil, Paraquay and Uruguay. Brazil 
also exports bananas to neighboring 
countries. 





Acreage of Sugar Beets 
Is Increased in Poland 





The sugar beet acreage of Poland for 
the present season is estimated at 12 
per cent above the acreage sown last 
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Seeds 








Of Cover Seed Is 
Being Anticipated 


Acreage in Franklin County, 
Tenn., Declared to Be 
Twice That of Past 
Year. 








The clover seed crop of the present 


season in the United States is expected | 


to be considerably larger than last year, 
according to « statement just issued by 
the Department of Agrictlture based on 
information concerning acreages planted. 
In Franklin County, Tenmn., which usually 
produces the bulk of the domestic com- 
mercial seed crop, the increase is about 
twice as large asa year ago. In some 
other sections, it is reduced, however, 
Production in Europe will probably be 
about equal to last year’s production. 
Carryover is Small. 

The carryover in both Europe and the 
United States is unsually small. 

The full text of the satement follows: 

Production of crinson clover seed is 
expected to be larger than last year. 
Greater production is due to the big 
increase im acreage in Franklin County, 
Tenn., which usually produces the bulk 
of the domestic commercial seed crop. 
Acreage in that County was increased 
to about twice that of a year ago; but 
was reduced in the Carolinas, Delaware 
and Alabama, Smaller yields are an- 


| ticipated im most sections because of dry 


weather and a cool backward spring, 
which was also too dry for good growth 
in the Carolinas, 

In Tennessee cutting begam May 25- 
June 1, which was 5-10 days earlier 
than last year, On the other hand, in 


Delaware and the Carolinas, cutting was ! 


expected later than last year and to be- 
gin about June 1. More of less nominal 
prices ranging $11.50-$12.50 per 100 
pounds have been offered to growers in 
the Tennessee district. 

Outlook in France. 

The outlook for the new crop in_France, 
which furnishes the bulk of the imports 
to this country, is for about the same- 
sized crop or possibly smaller than the 
small crop of last year, Acreage was 
about the same but thin stands are re- 
ported) on account of dry weather at 
seeding time and activity by rodents dur- 
ing a rather mild winter. Weather con- 
ditions during the middle of May were 
favorable for good growth and the crop 
may turn out somewhat better than ex- 
pected. E-xport prices for new-crop seed 
have not been established but it is be- 
lieved by some exporters that they will 
open at $15-$16 per 100 pounds «¢, i, f. 
American Atlantic ports) This compared 
with $6.25-$6.75 last year Om about the 
same date. Carryover in Europe is un- 
usually small and in this country it is 
below normal. 

Wholesale prices at easterm markets 
on May 22 were mostly $15.50-3$16.50 for 
old-crop seed, compared with $7-.50-$8 last 
year, $6.50-$7 in 1925, $8-$8.50 in 1924, 
and $14-$15 in 1923. 

Imports July 1, 1926,to May 15, 1927, 
were 2,385,000 pounds compared with 5,- 
362,700 last year, 4,848,200 two years 
ago, 7,480,800 in 1924 and 2,148,300 in 
1928 for the same period. 





High Prices Con tinue 


For Hemp in Italy 





Consular Report Says Consum- 
ers May Have to Buy in Rus 
sia and Hungary. 





, Prevailing high prices fox hemp in 
southern Italy will doubtlessly cause pur- 
chasers to look to Russia and’ Hungary 
to supply their needs, accor@ing to a 
report just received by the Department 
of Agriculture from the Vice Consul at 
Naples, Ernest N. Evans. 

Estimates concerning the 1927 crop 
place it at 10 per cent less than the 
1926 crop, according to a statement is- 
sued by the Department, Summarizing 
the report. 

The full text of the statement follows: 

Hemp prices in Naples during mid- 
April were very high because of the 
strong demand from France, according to 
a report received from Vice Consul Er- 
nest N. Evans at Naples. DDomestic pro- 
ducers have become so accustomed to 
high prices that they are expected to 
be rather slow in adjusting themselves 
to the much lower levels now prevailing 
on the world markets, Producers in south 
Italy claim that changes due to the ap- 
preciation of the lira have not benefited 
them since all of their expenses in lira 
currency have remained on the same high 
level as before. They are, therefore, un- 
willing to reduce prices as_ the lira in- 
creases im exchange value. 

The prevailing high prices in southern 
Italy will doubtless cause purchasers to 
look to Russia and Hungary to supply 
their needs, state’ Vice Comsul Evans. 
Eventually producers will be obliged to 
Before doing so, 
however, it is expected that they will at- 
tempt to carry over a large part of the 
1926 crop of 44,000 short tons. It is 
now estimated that the 1927 crop will 
be about 10 per cent below that of 1926, 
The stocks carried over from the 1925 
crop are estimated to have amounted 
to about 5,500 short tons. Declared ex- 
ports of hemp from Nanles to the United 
States during the first four months of 
1927 amounted to 62,528 pounds, valued 
at $12,822, as compared with 33,070 
pounds, valued at $5,621, during the cor- 
responding period in 1926. 





Department has just issued the follow- 
ing statement: 

The area sown to sugar beets in Po- 
land for the 1927 season is estimated at 
512,000 acres, according to a cable just 
received from the International Insti- 
tute of Agriculture at Rome. This is 12 
per cent above the acreage sown last 
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Greater Production 





a 


year, Which amounted to 457,000 acres, 
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Cold andRain DelayCrop Developmerets 


In. Northern, Central and Easterra Europe 





Conditions Reported Favorable in France and Italy, Where 


‘ 


Early Wheat Is Ripening. 





Cold rainy weather over Scandanavian? 
central and eastern European countries 
during the week ended May 24 delayed 
crop developments and lessening chances 
of an early grain harvest, according to a 
summary of European grain conditions 
based On a cablegram from the Agricul- 
tural Commissioner G. C. Haas at Berlin, 
just received by the Department of Agri- 
cultural. 

Warm dry weather was reported gen- 
erally for France, Spain amd Northern 
Italy, Where crop conditions are favor- 
able. Im Bulgaria, Rumania and Yugo- 
slavia, rains are needed. In the south- 
ern part of Russia crop conditions were 
reported as above average, but slightly 
below average in the northern part. 

The full text of the summary follows: 


The conditions of the grain crops in 
European countries continued favorable 
through the week ending May 24, al- 
though cold rains hindered progress in 
the North. 


Good Crops in South 
France 
condition, 
In Italy conditions are much improved, 
due to wains presumably in the south 
where rain had been needed. The early 
varieties of wheat are ripening and a 
plentiful yield is expected. Warm, dry 
weather is reported generally for France, 
Spain and Italy, presumably Northern 
Italy. 

The cold rainy weather reported the 
previous weck over Scandanavian, cen- 
tral and eastern European countries con- 
tinued during the past week and ex- 
tended over the Danube basin, where the 
temperature had been above normal for 
the past two weeks. 

This cold, rainy weather is delaying 
crop developments, but not to great ex- 
tent as the ground' temperatures are 
comparatively high; but it is feared it 
will result in serious damage if existing 
conditions continue for a week or two 
longer. An early harvest im these coun- 
tries is now practically impossible. 

Bulgaria reports crop conditions as 
fairly good, but rains are still wanted 
in some parts of the country, as also 
in Rumania and Yugoslavia. In the lat- 
ter country the wheat growth is thin 
and a slight rust damage is reported. 


Europe. 
reports crops to be in good 


Cold Hampers German Crops. 


Continued cold has delayed develop- 
ments in Germany, but conditions are 
satisfactory and no damage to the wheat 
or rye crops has been »eported. 

Reports from Russia comtinue to indi- 
cate crop conditions above average in 
the southern part, but as mow reported 
slightly below average in the northern 
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part. Rains were reported over the 
Odessa regions the middle of May. 

Lack of rains and shortage of irrigation 
water were reported f6xr Turkmonistan. 
In the province of Fergana there was 
some damage to cotton by storms. 

No new report has come in for central 
Asia generally, where raims were wanted 
earlier. 


Production of Redtop 


Seed Shows Increase 





Crop for 1926 Estimated to 
Have Been in Excess of 
250 Carloads, 


More than 250 carloads of redtop 
seed were produced in the United States 
in 1926 and shipments were 70 per cent 
larger than in 1925, according to re- 
ports reccived by the Hay, Feed and 
Seed Division of the Bureau of Agricul- 
tural Economics, Department of Agri- 
culture, from shippers of southern 
Illinois. Several counties in that section 
furnish virtually all the redtop seed used 
in the country, it was stated orally in 
connection with the compilation of re- 
ports by the Associate Marketing Spec- 
ialist of the Seed Marketing and Seed 
Reporting Service, C. I". Booker. The 
full text of the statement summarizing 
the reports follows: 

Reports received froma 21 redtop seed 
shippers in southern Illinois (not includ- 
ing a few whose figures were considered 
unreliable or a duplication of those re- 
ported by other shippers) indicated that 
1926 crop shipments were about 70 per 
cent larger than those for 1925, These 
shippers reported that they had pur- 
chased directly from growers in the 
aggregate, 190% carloads of 1926 crop 
fancy (“solid” or “silver’’) seed or its 
equivalent in rough or Country-run seed, 
compared with 112 carloads of 1925 
crop seed. Based upon these figures it 
would seem that in excess of 250 car- 
loads of redtop seed were produced in 
1925 and that the crop turned out 
better than expected. 

By the end of April practically all of 
the seed purchased by the redtop ship- 
pers “who reported, had been sold and 
the carryover in the hands of growers 
was indicated to be very small—prac- 
tically nil. A few large shippers who 
failed to submit a report may be hold- 
ing fair stocks of seed. No attempt has 
been made in this report to estimate the 
quantity purchased or held by them. 








(ane 
INDEX 





ee ee ES 
















TODAY'S 
PAGE 


953) - 
Public Lands 


Purchasing Power 
Of Farm Products 


Increased in Mav 








Comparative Figures Gi 
for April and for Corre- 
sponding Month 
of 1926. 





The purchasing power of farm prod- 
ucts recorded a slight gain during May 
over April, but the level is still gen- 
erally below that of last year, according 
to the index numbers just made publie 
by the Bureau of Agricultural Eco- 
nomics, Department of Agriculture. 

The figures follow: 


Index numbers of wholesale prices 
supplied by the Bureau of Labor Sta- 
tistics (1910-14 as 100): 

1926, 1927. 

Apr. May Apr. May 

Non-Agricultural .. 160 160 153 151 

Agricultural ...... 148 148 143 142 

All commodities ... 154 154 148 147 

_ Purchasing power of farm products 

(index numbers of farm prices are di- 

vided by index number of wholesale non- 

agricultural prices and August, 1909, to 
July, 1914, taken as 100.) 


1926, 1927. 
Apr. May Apr. May 
GRAIN wcsaccccacce 82 82 “Fee 
Fruits and vege- 

Cables :...c66.0.6 168 166° GE ye 
Meat animals ..... 91 92 94 95 
Dairy and poultry 

Products .....06. 84 82 87 8&8 

DAVY iciciccses 84 G1 SEE 

Potltty’ s.ccvccee SS 85 ~- 9G ee 
Cotton and Cotton 

BCC nccscvccccoe 85 81° 6F am 
Unnielassified ....... 52 51 58 53 
ALTE groups wcceccce SS 8F- SE. ee 





Dates Set for Issuing 
Reports on Grass Seed 





Tentative dates for the publication ot 
outlook reports on seed production of 
Kentucky blue grass, orchard grass, 
meadow fescue and redtop have been 
set by the Bureau of Agricultural Eco- 
nomics, Department of Agriculture, ac- 
cording to an oral statement made June 
2 by the Assistant Chief Marketing Spe- 
Cialist in charge of Seed Marketing and- 
Seed Reporting Service, G. C. Edler. 

The outlook report for Kentucky blue 
grass seed will be issued about June 20; 
for orchard grass seed, July 5; for 
meadow fescue, July 12; and for redtop 
seed, July 20. 


Mr. Edler will leave Washington Juhe. 


5 for a trip through the seed producing 
districts. 
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Trusts 


Supreme Court Denies Inelusion in Gross Estate 


— Of Property Conveyed by Decedent Prior to Death 


Interpretation Given 
Of Phrase in Statute 


Section 402(c) of Revenue Act 
of 1918 Declared Invalid 
As Construed. 


MALcoLM E. NICHOLS, CoLLEcToR oF IN- 
TERNAL REVENUE OF THE UNITED 
STATES FOR THE DistricT OF MAssa- 
CHUSETTS, PLAINTIFF IN ERROR, V. | 
HAROLD J. CooLIpDceE AND AvuGusTUs P. 
LORING, EXECUTORS OF THE. WILL OF | 
JULIA CooLince, No. 88; SUPREME 
Court or THE UNITED STATEs. | 
Section 402 (c) of the Act of February | 

24, 1919, in so far as it requires that | 

there shall be included in gross estate | 

the value of property transferred by a | 
decedent prior to its passage merely be- | 
cause the conveyance was intended to 
take effect in possession or enjoyment | 
at or after his death, was held invalid | 
by the Supreme Court in this case in 

error to the District Court for the Dis- | 
trict of Massachusetts. 

Mr. Justice McReynolds delivered the 
opinion of the court. Mr. Justice Holmes, | 
Mr. Justice Brandeis,-Mr. Justice San- | 
ford and Mr. Justice Stone concur in the 

The full text of the opinion follows: | 
result. 


Sue to Recover 
Additional Taxes 


Defendants in error sued to recover 
additional Federal taxes exacted of the 
estate in their keeping. The cause was 
heard upon an agreed statement; judg- 
ment went for them on a directed ver- 
dict; and this writ of error, allowed April 
3, 1925, brings the matter here. In a 
comprehensive charge the trial court in- | 
terpreted the law, but gave no further | 
opinion. 4 Fed. (2d) 112. 

Mrs. Julia Coolidge, of Massachusetts, 
survived her husband and died January 
6, 1921. As required by the Revenue 
Act approved February 24, 1919, ¢. 18, 
40 Stat. 1057, 1096, the executors re- 
turned a schedule to the collector. He 
estimated the gross estate at $180,184.73 
and allowed $77,747.74 deductions. They 
paid the amount assessed upon the bal- | 


Their return did not include certain 
property transferred by the decedent 
through duly executed deeds and without | 
valuable consideration, some to trustees | 
and some directly to her children. The | 
Commissioner of Internal Revenue held } 
that under Section 402 (c) the value of | 
all this property at her death must be 
included in the gross estate. He raised | 
the assessment accordingly and demanded | 
the additional tax—$34,66.65—here chal- 
lenged. 

July 29, 1907, Mrs. Coolidge and her | 
husband owned certain real estate in Bos- | 
ton, also valuable personal property, | 
which they transferred without consider- | 
ation to trustees, who agreed to hold 
it and pay the income to the settlors, | 
then to the survivor, and after his death | 
to distribute the corpus among the set- | 
tlors’ five children or their representa- 
tives. 





Trustees Authorized 


To Seli Property 

The deed directed that the interest of 
any child predeceasing the survivor 
should pass as provided by the statute 
of distribution “in effect at the time of | 
the death of such survivor.” The trus- | 
tees were authorized to sell the property, 
to make and change investments, ete. 
April 6, 1917, the setilors assigned to | 
the children their entire interest in the | 
property, especially any right to the in- | 
some therefrom. 

At the death of Mrs. Coolidge the trus- 
tees held property worth $432,155.35, but 
shrough sales and changes much of what 
they originally received had passed from 
sheir possession. 

May 18, 1917, by ceeds purporting to | 
tonvey the fee Mrs. Coolidge—her hus- 
vand joining—gave their five children 
;wo parcels of land long used by her 
‘or residences. Contemporaneously the 
veyors for one year at nominal rental, 
rrantees leased these parcels to the con- 
with provision for annual renewals until 
rotice to the contrary. All parties un- 
Jerstood that renewals would be made 
f either wished to occupy the premises. 
When Mrs. Coolidge died the value of 
this property was $274,300. 

Plaintiff in error now maintains the 
above-described transfers by Mrs. Cool- | 
dge were intended to take effect in pos- 
session or enjoyment at or after death, 
within the ambit of Section 42 (c), Act 
February 24, 1919, and that the value | 
it her death of the property held by 
the conveyees constituted part of her | 
rross estate. 


4ct as Construed Went 


Beyond Power of Congress 

The court below held the transfer of 
the residences (1917) was absolute; the 
tight to possess or enjoy them did not 
lepend upon death; and their value con- | 
tituted no part of the gross estate. Also, 
hat under the statute the value of the 
woperty conveyed te trustees in 1907 | 
w resulting therefrom must be included | 
y the gross estate, but, thus construed, | 
he Act went beyond the power of Con- | 
tress. 

Relevant portions of “Title 
ate Tax,” Act February 24, 1919, are 
yrinted below. (See note at end of 
ypinion). It undertakes to lay a charge 
qual to the sum of specified percentages 
—from one to twenty-five—“ of the value | 
if the net estate . upon the trans- | 
ler of the net estate of every decedent” 
ying thereafter. And it directs that the 
yet estate shall be ascertained by de- 
Wucting from the value of the gross ea- 
tate of the decedent shall be determined 
dy including the value at the time of 
ais death of all property, real or per- 
jonal, tangible or intangible, wherever 
iituated”— 

(a) To the extent of his interest therein 


4 
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1V—Es- | 


| says of this tax: 


| to the real estate without any 


| grantor. 
| was to vest in the five sons named in the ! 


| to measure the charge. 


| money or money’s worth.” 
| of 


| September 8, 


subject to the payment of charges against 
the estate, expenses of administration, 
and subject to distribution. (b) The 
dower or courtesy, etc., interest of the 
surviving spouse. 
dent has at any time made a transfer, 
any interest therein of which the dece- 
or with respect to which he has at any 
time created a trust, in contemplation 
of or intended to take effect in possession 
or enjoyment at or after his death 
(whether such transfer or trust is made 
or created before or after the passage 
of this Act), except in case of a bona 


| fide sale for a fair consideration in money 


or money’s worth. (d) Any interest held 


| jointly with another and payable to the 


survivor. 

(e) Property passing under a general 
power of appointment. 

(f) The excess over $40,000 of insur- 


ance taken out by the decedent upon his | 


own life. 

Edwards v. Slocum, 264 U. S. 61, 62, 
“What was being im- 
posed here [Act February 24, 1919] was 
an excise upon the transfer of an estate 
upon death of the owner.” Y. M. C, A. 
v. Davis, 264 U. S. 47, 50. “This is not 


| a tax upon a residue, it is a tax upon a 


transfer of his net estate by a decedent, 


we have quoted from the statute, and 


| previously commented upon at length in 


Knowlton v. Moore, 178 U. S. 41, 49, 77. 
It comes into existence before and is in- 
dependent of the receipt of the property 
by the legatee. It taxes, as 


in 178 U. S. 49, ‘not the interest to 


| which some person succeeds on a death, 
| but the interest which ceased by reason 


of the death.’” 


| Transfer of Property 
| Gift During Lifetime 


Concerning transfer of the residences 


| in 1917, the trial court charged— 


the Boston and Brookline real estate, and 


} I will first consider the claim of the par- 

| ties respecting those transfers. 

“The deeds conveyed, with warranty | 
| 


covenants. absolute and indefeasible title 
ervations, conditions or restrictions what- 
soever. 

“The leases, executed the same day, 


were for one year or any renewal thereof, | death 
but were always subject to the right in | 


the lessors to terminate the term during | 


any year by giving the notice as therein 
provided. 
“It is conceded that the parties con- 


| templated that the premises would be 
enjoyed by the decedent and her husband | 


so long as they might desire to use them 


for residential purposes, but the decedent | 


had no valid agreement to that effect. Her 
rights must be held to be governed by the 
terms of the lease. 

“Tf it could be said that the grantee did 


} not come into full possession and enjoy- 


ment of the estate at the time of the con- 


| veyances—and I am inclined to the opin- | 
; ion that they did—their right to come 
into full possession did not depend in the | 


slightest degree upon the death of the 
The effect of this transaction 


deed full and complete title to the prop- 
erty including the right of disposition. 


“They had a right to sell the property | 
! subject to the lease, and had all rights 
There was here a |} 
gift completed during the lifetime of the 


incident to ownership. 


donor. The act of 1918 did not purport 
to tax such gifts. 

“T have reached the conclusion, there- 
fore, that respecting the property con- 
veyed by the deed the facts of this case 
do not bring the property within the 
reach of the statute, and that the Com- 
missioner of Internal Revenue was with- 
out authority to include the value of it 
as a part of the gross estate. 
fore, give the following 


“The resal estate referred to in 


part of the net estate of Julian Coolidge 


| within the meaning of the Revenue Act 


of 1918.” 
We agree with this conclusion and ac- 


| cept as adequate the reasons advanced 


to support it. 

Counsel for the United tSates 
that the challenged subsection only 
undertakes to tax the transfer from the 
dead and merely uses the gross estate 
Taken together, 
Section 402, 408 and 409 disclose definite 


| purpose to do much more than tax this 
| transfer. 


Section 402 directs that the gross 
estate shall be ascertained by including 


| (among other things) the value at his 


death of all property “to the extent of 
any interest therein of which the de- 
cedent has at any time made a transfer, 
or with respect to which he has at any 
time created a trust, in contemplation 


: of or intended to take effect in possession 


or enjoyment at or after his death 
(whether such transfer or trust is made 
or created before or after the passage 


of this Act), except in case of a bona | 


fide sale for a fair consideration in 


The language 
inhibits the conclusion 
subsequent transfers are to 


this section 
that only 


| be included. 


Under Lewellyn v. Frick, 268 U. S. 238, 
251, only such transfers come within Sec- 
tion 402 (f). Shwab v. Doyle, 258 U. S. 
529, 536, confined Section 202 (b), Act 
1916, c. 


1919—to subsequent transfers. The em- 


| phatic words, “whether such transfer or 
trust is made or created before ~r after | 
| the passage of this Act,” added by the 


latter Act, evidently were intended to ex- 
clude a like construction. 

Section 408 authorizes an executor to 
recover from one who receives life in- 


| surance “such portion:of the total tax 


paid as the proceeds, in excess of $40,000, 


| of such policies bear to the net estate.” 


Section 409 imposes a lien to secure the 


| tax upon the gross estate; and provides: 


“If (a) the decedent makes a trans- 
fer of, or creates a trust with respect to, 
any property in contemplation of or in- 


(c) To the extent of ! 





Hanson, | 
Death Duties, puts it in a passage cited | 


| adopted is reasonable, 
| transactions are testamentary in effect. 
“T do not have much difficulty in reach- | 
| ing a conclusion respecting the deeds of 





| beneficially entitled is 


I, there- | 
instructions, | 
| as requested by the plaintiffs: 
the 
| second count of the declaration was not a 
| are 





| tion. 





463, 39 Stat. 756, | 
| 777—prototypes of Section 402 (c), Act 


‘Transfer Took Place 
Before Law’s Passage 


Conveyance Was Made to Take 
Effect in Possession Fol- 
lowing Death. 
tended to take effect in possession or en- 


joyment at or after his death (except in 
the case of a bona fide sale for a fair 


' consideration in money or money’s worth) 


or (b) if insurance passes under a con- 
tract executed by the decedent in favor 
of a specific beneficiary, and if in either 
case the tax in respect thereto is not paid 
when due, then the transferree, trustee, 
or beneficiary shall be be personally lia- 
ble for such tax, and such property, to 
the extent of the decedent’s interest 


| therein at the time of such transfer, or 
| to the extent of such beneficiary’s interest 


under such contract of insurance, shall 
be subject to a like lien equal to the 
amount of such tax.” 


| Equalization of Burden 
| Of Tax Not Attainable 


a distinction marked by the words that | 


For the United States it is said that | 


the imposition under consideration is an 


| exercise of the Federal taxing power 
| and is imposed upon a transmission of 
; property by death. 


Also, that what Con- 
gress intended was to provide a measure 
for the tax which would operate equally 
upon all those who made testamentary 


| dispositions of their property, whether 


this was by will or intestacy or only tes- 


| tamentary in effect; the immediate pur- 
| pose was not to prevent evasions, for 
| the statute applies to 
pleted when there was 


transactions com- 
none to be evaded. 
that the measure 
since the specified 


And the conclusion is 


But the conveyance by Mrs. Coolidge 


to trustees was in no proper sense testa- | 
| mentary, and it bears no substantial re- 


lationship to the transfer by death. The 


| mere desire to equalize taxation can- 


not justify a burden on something not 


l | Within congressional power. 
valid res- | 


The language of the statute is not con- 
sistent with the idea that it utilizes 
the gross estate merely to measure a 
proper charge upon the transfer by 
See Lewellyn v. Frick, supra. 
Frick v. 


“Of course, this was but the equiva- 


| lent of saying that it was admissible to 
measure the tax by a standard which ; 


took no account of the distinction be- 
tween what the State had power to tax 


which necesarily operated to make the 
amount of the tax just what it would 
have been had the State’s power included 
what was excluded by the Constitution. 

“This ground, in our opinion, is not 
tenable. It would open the way for 
easily doing indirectly what is forbidden 
to be done directly, and would render 
important constitutional limitations of no 
avail.” 

The exaction is not a succession tax 
like the one sustained by Scholey v. 
Rew, 23 Wall. 331. Keeney v. New York, 
222 U. S. 525. The right to become 

not the occasion 
for it. 

There is no claim that the transfers 
were made in contemplation of death or 
with the purpose to evade taxation. The 
provision applicable in such circum- 


| stances is not relied on and the extent 
| of congressional power to prevent eva- 
| sion or defeat of duly-imposed exactions 


need not be discussed. 

Certainly, Congress may lay an excise 
upon the transfer of property by death 
reckoned upon the valuc of the interest 
which passes thereby. But under the 
mere guise of reaching something within 
powers Congress may not lay a 
charge upon what is beyond them. Taxes 
very real things and statutes im- 
posing them are estimated by practical 
results. 

As the executors paid the contested 


its 


| charge out of property which actually 
| passed by death, only their rights are 
argue | 

| 


here involved. If the fund held by them 


| had been insuffifficient and payment had 


been exacted from others, somewhat dif- 
ferent questions might require considera- 
Lewellyn v. Brick, supra. 

The statute requires the executors to 
pay an excise ostensibly laid upon trans- 
fer of property by death from Mrs. Cool- 
idge to them but reckoned upon its value 
plus the value of other property con- 
veyed before the enactment in entire 
good faith and without contemplation 
of death. Is the statute, thus construed, 
within the power of Congress? 

Undoubtedly, Congress may _ require 
that property subsequently transferred 
in contemplation of death be treated as 
part of the estate for purposes of tax- 
ation. This is necessary to prevent eva- 
sion and give practical effect to the ex- 
ercise of admitted power, but the right 
is limited by the necessity. 


Property Transferred 


Increased in Value 

Under the theory advanced for the 
United States, the arbitrary, whimsical 
and burdensome character of the chai- 
lenged tax is plain enough. 
is prescribed, but the amount of it is 


| made to depend upon past lawful trans- 
| actions, not testamentary in character 
| and beyond recall. 


Property of small value transferred 


| before death may have become immensely 


valuable, and the estate tax swollen by 
this, may leave nothing for distribution. 
Real estate transferred years ago, when 
of small value, may be worth an enor- 
mous sum at the death. 

If the deceased leaves no estate there 


| can be no tax; if, on the other hand, he 


leaves ten dollars both that and the real 
estate become liable. Different estates 


| must bear disproportionate burdens de- 


termined by what the deceased did one 
or twenty years before he died. See 


4 


hi 


Pennsylvania, 268 U. S. 473, | 
494, rejected a somewhat similar claim, | 
| and said— 





Estates 


Index and Digest 
Of Tax Decisions and Rulings 


YLLABI are printed so that they can be cut out and pasted on Standard 
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STATE TAX: Gross Estate: Section 402 (c), Act of February 24, 1919: 
“Intended to take Effect in Possession or Enjoyment at or After Death.— 
Section 402 (c), Act of- Feb. 24, 1919, in so far as it requires that there shall 
de included in gross estate the value of property transferred by a decedent 
orior to its passage merely because the conveyance was intended to take effect 
in possession or enjoyment at or after his death, held: Invalid.—Nichols v. 


Coolidge et al. (Supreme Court of the Unitec 


354, Col. 1 (Volume II.) 


_—_— 


ay 


States.)—Yearly Index Page 


No unpublished ruling or decision will be cited or relied upon by any 
officer or employe of the Bureau of Internal Revenue as a precedent in the 
disposition of other cases.—Extract from regulations of Commissioner of 


Internal Revenue. 


i ! 


“ew v. Bowers, Collector, 12 Fed. (2d) 


ute purporting to tax may be so arbi- 
trary and capricious as to amount to 
confiscation and offend the Fifth Amend- 
ment. Brushaber v. Union Pacific R. R., 
240 U. S. 1, 24; Barclay & Co. v. Ed- 
wards, 267 U. S. 442, 450. See also 
Knowlton v. Moore, 178 U. S. 41, 77. 
And we must conclude that Section 402 
(c) of the statute here under considera- 
tion, in so far as it requires that there 
shall be includ¢dd in the gross estate the 
value of property transferred by a de- 
cedent prior to its passafe merely be- 
cause the conveyance was intended to 
take effect in possession or enjoyment 
at or after his death, -is arbitrary, ca- 
pricious and amounts to confiscation. 
Whether or how far the challenged pro- 
vision valid in respect of transfers 
made subsequent to the enactment, we 
need not now consider. ; 

The judgment of the court below is 
affirmed. 

Mr. Justice Holmes, Mr. Justice Bran- 
deis, Mr. Justice Sanford and Mr. Justice 
Stone concur in the result. 

May 31, 1927. 

Note.—See. 401. 
tax imposed by Title II of the Revenue 
Act of 1916, as amended, and in lieu of 
the tax imposed by Title IX of the Rev- 
enue Act of 1917) a tax equal to the 


is 


sum of the following percentages of the | 


value of the net estate (determined as 
provided in section 403) is hereby im- 
posed upon the transfer of the net estate 
of every decedent dying after the pas- 
sage of this Act, whether a resident or 
non-resident of the United States. 

One per centum of the amount of the 
net estate not in excess of $50,000; 

Two per centum of the amount by 
which the net estate exceeds $50,000 and 
does not exceed $150,000; 

Three per centum of the amount by 
which the net estate exceeds $150,000 
and does not exceed $250,000; 

Four per centum of the amount by 


and what it had no power to tax, and | which the net estate exceeds $250,000 


| and does not exceed $450,000; 


Six per centum of the amount by 
which the net estate exceeds $450,000 
and does not exceed $7£0,000; 

Twenty-five per centum of the amount 
by which the net estate exceeds $10,000,- 
O00. << % 

Sec. 402. That the value of the gross 
estate of the decedent shall be deter- 
mined by including the value at the time 
of his death of all property, real or per- 
sonal, tangible or intangible, wherever 
situated— 

(a) To the extent of the interest 
therein of the decedent at the time of 
his death which after his death is sub- 
ject to the payment of the charges 
against his estate and the expenses of 
its administration and is subject to dis- 
tribution as part of his estate; 

(b) To the extent of any interest 
therein of the surviving spouse, existing 
at the time of the decedent’s death as 
dower, courtesy, or by virtue of a stat- 
ute creating an estate in lieu of dower or 
courtesy; 

(c) To the extent of any interest 
therein of which the decedent has at 
any time made a transfer, or with re- 
spect to which he has at any time cre- 
ated a trust, in contemplation of or in- 
tended to take effect in possession or en- 
joyment at or after his death (whether 
such transfer or trust is made or created 
before or after the passage of this Act), 
except in case of a bona fide sale for a 
fair consideration in money or money’s 
worth. Any transfer of a material part 
of his property in the nature of a final 
disposition or distribution thereof, made 
by the decedent within two years prior 
to his death without such a considera- 
tion, shall, unless shown to the contrary, 
be deemed to have been made in con- 
templation of death within the meaning 
of this title; 

(d) To the extent of the interest 
therein held jointly or as tenants in the 
entirety by the decedent and any other 
person, or deposited in banks or other 
institutions in their joint names and 
payable to either or the survivor, except 
such part thereof as may be shown to 
have originally belonged to such other 
person and never to have belonged to 
the decedent; 

(e) To the extent of any property 
passing under a gentral power of ap- 
pointment exercised by the decedent (1) 
by will, or (2) by deed executed in con- 
templation of, or intended to take effect 


| in possession or enjoyment at or after, 
| his death, except in case of a bona fide 


An excise | 


sale for a fair consideration in money 
or money’s worth; and 

(f) To the extent of the amount re- 
ceivable by the exceutor as insurance 
under policies taken out by the decedent 
upon his own life; and to the extent of 
the excess over $40,000 of the amotint 
receivable by all other beneficiaries az 
insurance under policies taken out by 
the decedent upon his own life. 

Sec. 403. That for the purpose of 
the tax the value of the net estate shall 
be determined— 

(a) In the case of a resident, by de- 
ducting from the value of the gross es- 
tate [specified items and an exemption 
of $50,000] . 

Sec. 408. If the tax or any 
part thereof is paid by, or collected out 
of that part of the estate passing to or 
in the possession of, any person other 
than the executor in his capacity as 


That (in lieu of the | —~ . \ 
os | gross estate as is used for the payment 








such, such person shall be entitled to re- 
imbursement out of any part of the es- 
tate still undisturbed or by a just and 
equitable contribution by the persons 
whose interest in the estate of the de- 
cedent would have been reduced if the 
tax had been paid before the distribu- 
tion of the estate or whose interest is 
subject to equal or prior liability for 
the payment of taxes, debts, or other 
charges against the estate, it being the 


purpose and intent of this title that so 


far as is practicable and unless other- 


wise directed by the will of the decedent ; 


the tax shall be paid out of the estate 
before its distribution. If any part of 
the gross estate consists of proceeds of 
policies of insurance upon the life of 
the decedent receivable by a beneficiary 
other than the executor, the executor 
shall be entitled to recover from such 
bneficiary such portion of the total tax 
paid as the proceeds, in excess of 
$40,000, of such policies bear to the net 
estate. If there is more than one such 
beneficiary the executor shall be entitled 
to recover from such beneficiaries in the 
same ratio. 

See. 409. That the is 


unless tax 


| sooner paid in full, it shall be a lien for 


10 years uvon the gross estate of the 
decedent except that such part of the 


of charges against the estate and ex- 
penses of its administration, allowed by 
any court having jurisdiction thereof, 
shall be divested of such lien. If the 
Commissioner is satisfied that the tax 
liability of an estate has been fully dis- 
charged or provided for, he may, under 
regulations prescribed by him with the 


approval of the Secretary, issue his cer- | 


tificate releasing any or all property of 
such estate from the lien herein imposed. 

If (a) the decedent makes a transfer 
of, or creates a trust with respect to, 


; any property in contemplation of or in- 


tended to take effect in possession or 
enjoyment at or after his death (except 
in the case of a bona fide sale for a fair 
consideration in money or money’s 
worth) or (b) if insurance passes under 
a contract executed by the decedent in 
favor of a specific beneficiary, and if in 
either case the tax in respect thereto is 
not paid when due, then the transferee, 
trustee, or beneficiary shall be person- 
ally liable for such tax, and such prop- 
erty, to the extent of the decedent’s in- 
terest therein at the time of such trans- 
fer, or to the extent of such beneficiary’s 
interest under such contract of insur- 
ance, shall be subject to a like lien equal 
to the amount of such tax. Any part of 
such property sold by such transferee or 
trustee to a bona fide purchaser for a 
fair consideration in money or money’s 
worth shall be divested of the lien and 
a like lien shall then attach to all the 
property of such transferee or trustee, 
except any part sold to a bona fide pur- 
chaser for a fair consideration in money 
or money’s worth. 


Ruling on Tax Appeal 
To Be Tested in Court 


[Continued from Page 1.) 
Columbia, where the Tax Board decision 
was rendered. 

The announcement of the 
General in full text follows: 

The Department of Justice has au- 
thorized a petition to review a decision 
of the Board of Tax Appeals, the first 
review of this nature that has been 
brought up under the operations of the 
Internal Revenue law. 


Attorney 


r 
The case came up on appeal to the | 


Board by W. A. Roth, a resident of 
California, for determination of de- 
ficiency of income tax for the year 1921, 
and involved the question whether the 
salary of a wife living with her husband 
in California may be returned separately 
by her or whether the amount of her 
earnings should be included in the return 
of the husband. 

The petitioner and his wife made 
separate returns. The Commissioner 
added the wife’s salary to the reported 
income of the petitioner, thereby result- 
ing in a deficiency. The Board of Tax 
Appeals held that the Commissioner 
erred and that the wife had a right to 
file a separate return. 

Decision Is Cited. 

The Board’s decision rested on the 
right given by the statute to elect be- 
tween a joint return or separate returns, 
and held that such election was equally 
available in California under the com- 
munity system. , 

The community property laws of 
California and deeisions of the California 
courts hold that the earnings of a wife 
living with her husband are not her 
separate property but community prop- 
erty; hence that the petitioner’s wife 
had no separate income and was not en- 
titled to make a separate return. 

The Board of Tax Appeals held that 
the Supreme Court in its recent decision 
regarding the effect of the community 
property system in Califo::.ia, did not 
pass upon the taxation of the wife’s 
separate earnings. 

The Department contends, however, 
that the court did hold that a husband 
was liable to taxation for the whole com- 
munity property income, and, since the 
earnings of the wife in this case con- 
stituted a part of such income, it is the 
contention of the Department that the 
decision of the Board of Tax Appeals is 
in error 

Q 
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Depreciation Allowances 


Board of Tax A ppeals Allows Amendment 


For Errors Without 


Losing Its Jurisdiction 


Proper Basis for Deduction for Wear and Tear on Plant 
Held to Be That of Probable Useful Life. 


Lorp & BUSHNELL Co., PETITIONER, V. 
COMMISSIONER OF INTERNAL REJENUE, 
Boarp oF TAx APPEALS, Nos. 10597, 
12124. 

Obvious errors in a petition filed 
with the Board of Tax Appeals may 
be corrected upon motion to amend 
as a matter of course, without the 
Board losing jurisdiction under the 
circumstances, it was herein held. 

Depreciation .deduction for ex 
haustion, wear and tear of those por- 
tions of the taxpayer’s plant and 
equipment having a probable useful 
life running beyond April 30, 1932, 
wus declared to be properly com- 
puted on the basis of such probable 
life up to August 1, 1917, where the 
petitioner's plant and equipment was 
situated on land held under an in- 
determinate lease from 1911 to Aug- 
ust 1, 1917, and thereafter under the 
terms of a lease expiring April 30, 
1932. 

Upon the unextinguished balance, 
it was held the depreciation dedue- 
tion should be computed upon the 
basis of the term of the lease. Other 
items of plant and equipment hav- 
ing a useful life ending prior to the 
terms of the lease were held to be the 
proper basis of an exhaustion deduc- 
tion in proportion to the period of 
their useful life. 7 

The publication of the full text of 
the decision was begun in the issue 
of June 2, and is concluded as fol- 
lows: 

Upon examination of the petitioner’s | 
books kept during the years 1911 and 
1912, it was found that the petitioner had 
furnished toward the construction of 
these buildings labor and material cost- 
ing $4,286.42 which had not been billed 
to the contractor, and that the total cost 
of these buildings when completed in 
1912 was $45,027.90. 

In ascertaining the additional capital 
~~ 








Construction 

Machine foundations 
Heating system 

Plank roads 

Plumbing 

Paving 

Docks 

Electric lighting system 
General machinery 
Motors 


Power feed wiring 

Exhaust & blower system 
Fire apparatus 

Trucks and scales 

Signs 

Railroad tracks ... 

Horses 

Wagons 

Harness and stable equipment 
Office furniture and fixtures 


$160,900.21 


There is no dispute as to the additions ; 
and improvements made to the peti- 
tioner’s assets subsequent to March 1, | 
1913. 

Lease Not Considered. 

The Commissioner used the book value 
of the capital assets for the purposes of 
invested capital and depreciation and has 
applied, during the years here in ques- 
tion, rates of depreciation without re- 
gard to the lease for the premises occu- 
pied by the petitioner. 

The Commissioner found that a com- 
putation of excess and war-profits taxes 
under the provisions of section 328 of 
the Revenue Act of 1918 would afford the 
petitioner no relief. 

Opinion by Trussell: The original peti- 
tion in Docket No. 10597 recited that the 
years under consideration were 1917 and 
1918. The context in which these fig- 
ures were used with references to the 
deficiency letter, and a copy of the defi- 


Revenue Commissioner 
Accepts Tax Rulings 


The Bureau of Internal Revenue an- 
nounces that the Commissioner ac- 
quiesces in the following decisions of 
the United States Board of Tax Appeals: 

(The name of the taxpayer is noted 
with the docket number and the volume 
and page of the record.) 

William Chisholm’s Sons Co., 
holm Shovel Co.) 1840; 3; 1070. 

H. G. Cook, 1741; 5; 111. 

John F. Cook, 6331; 4; 916. 

Sophia G. Coxe, 2121; 5; 261. 

Charles E. and Virginia S. Fenner, 
2236: Bis TT2: 

George W. Hardy, 7981; 5; 981. 

Henderson Cotton Mills, 5504; 
1212. 

Herald-Despatch Co., 4556; 4; 1096. 

Alexander Krauss, 3611; 5; 799. 

Marine Insurance Co., Ltd., 2242; 4; 
867. 

Metairie Cemetery Association, 437; 
4; 903. 

Anton M. Meyer, 5787; 3; 1329. 

A. B. Nickey & Sons, 1235; 3; 173; 
86; 3; 178: 123873 83 1733 
8; 1289; 3; 173. 

Estate of A. B. Nickey, 1961; 3; 173. 
S. M. Nitkey, 1967: 3; 173. 

W. E. Nickey, 1962; 3; 173. 
Bradford C. Patch, 6332; 4; 916. 
Roden Coal Co., 7915; 5; 654. 
Mstate of Charles F. Roth, 1508; 3; 
8680. 

Estate of Joseph 
326. 

Julia Anna Schroth, executrix, 3914; 
5; 326. 

Jessie G. Sheen, 5438; 6; 114, 

Titusville Trust Co., executor, 1508; 
3; 868 





(Chis- 


4; 


1238; 3; 
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Schroth, 3914; 5; 


$45,027.90 


cost of each of the foregoing classes of 
construction the petitioner used the same 
labor and material costs as shown by its 
books of account kept during the years 
1911 and 1912. 

Charges Made to Capital. 

When, in 1912, the petitioner had com- 
pleted its new yards, it charged to cap- 
ital account for machinery, equipment 
and properties not hereinabove men- 
tioned, the total sum of $38,891.06. Upon 
examination of its books of account kept 
during 1911 and 1912, it was found that 
there had been charged to expense cap- 
ital items with respect to properties, 
machinery and equipment in an aggre- 
gate of $10,529.39, making a total of 
machinery, equipment, and miscellaneous 
property with an aggregate cost in 1912 
of $49,420.45. 

The ground upon which the new lume 
beryard was erected was, and is now, 
owned by Frederick B. Bolles, who was 
until 1917 the principal stockholder and 
the active manager of the petitioner. 
The petitioner had no lease to the prop- 
erty at any time prior to August, 1917. 
In the fall of 1917 Bolles sold his stock 
to John Claney and Claney’s brothers 
and retired from the business. 

On August 1, 1927, Bolles entered into 
a lease with the petitioner which pro- 
vides, among other things not material 
to this proceeding, that upon the ter- 
mination of the lease on April 30, 1932, 
all the buildings and permanent improve- 
ments on the premises shall be a part of 
the freehold and the property of the 
lessor. There is no provision for a re- 
newal of the lease. 

Itemized Cost Given. 

The cost of petitioner’s plant, prop- 
erties, and equipment, itemized in ac- 
cordance with the evidence, the normal 


| rates of depreciation applicable to each 
| item, and the rates of depreciation ap- 
| plicable to those items having a normal 


life running beyond the termination of 
the lease, are as follows: 


Depreciation. 
Rates to amortize 
remaining value 
over life of lease 
from August 1, 
1917, to April 30, 

1932. 

6.73% 
6.78 % 
6.78% 


Normal 
Rates. 


2 
oe 


1,054.20 3% 
1,032.44 5% 
10% 


OC 


Cost 


6.78% 
6.786 
6.78% 
6.78% 


5b 
10‘o 

df 
10% 
10% 
10% 
10°; 
10% 
10%< 
10% 
10% 


6 
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10% 
10° 
10% 
10% 
10% 


$3 1-3% 
vo 1-0 Yo 


4,799.30 
738.69 
1,715.82 
1,392.37 
39.00 
125.69 
525.00 
3,272.30 
3,699.30 
1,764.00 
142.30 
987.59 
31.00 
1,806.13 


ciency letter attached to the petition, 
all made it plain that the years for which 
the petitioner was appealing to this 
Board were the years 1918 and 1919. 
This is so apparent that to our mind 
no one reading the petition and the defi- 


| ciency letter could have been misled on 


account of the recital of the years in 
question. It is plain from the respond- 
ent’s answer that the respondent was in 
no way misled by the erroneous recital. 
Amended Petition Allowed. 

We are, therefore, of the opinion and 
have held, that the petitioner’s request 
to amend the petition should have been, 
as it was at the trial, granted as a mat- 
ter of course, and that the Board ac- 
quired jurisdiction of the deficiency for 
the year 1919 by virtue of the original 
petition. 

The record of this case contains con- 
vinecing evidence that the petitioner’s 
capital accounts so far as they involved 
the construction of its new lumberyards 
and properties in the years 1911 and 
1912, were incomplete and that much of 
the material and labor which then went 
into permanent improvements was. in- 
correctly charged to expense. in far 
as the evidence has identified ¢hese 
charges to expense they have been re- 
stored to capital account as recited in 
the findings of fact. 

The record contains much testimony 
offered to prove a March 1, 1913, value 
of plant and equipment. A retrospective 
appraisal showing a detailed and valued 
inventory was received and the testi- 
mony of four capable men having ex- 
perience as builders and appraisers was 
also received. 

Testimony Varied As to Value. 

‘This testimony varied according to the 
witnesses in total valuations ranging 
from $250,000 to more than $270,000, 
and, while we may not doubt that all of 
this testimony was offered in good faith, 
we can not overlok the fact that these 
properties were acquired one and two 
years prior to March 1, 1913, and that 
the spread between the proven cost and 
the values testified to by the witnesses 
is so great that it relieves the opinion 
testimony of much of the weight that it 
might otherwise have had. 

We are of the opinion that’ the cor- 
rected costs as set forth in the findings 
of fact are the substantial equivalent of 
the March 1, 1913, value. 

No testimony was introduced in sup- 
port of petitioner’s claim for relief un- 
der section 328 of the Revenue Act of 
1918. The deficiencies must therefore be 
determined without resort to the pro- 
visions of that section. 

The deficiencies may be redetermined 
in accordance with the foregoing find- 
ings of fact and opinion on 15 days’ noe 
tice pursuant to Rule 50, and judgmeng 
will be entered accordingly, 

May 25,:1927 
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AUTHORIZED STATEMENTS ONLY ARE PRESENTED HEREIN, BEING 


PUBLISHED WitrHouTt 


Restriction of Trade 
Is Charged Against 
P epsodent Company 


Federal Trade Commission 
Says Sales Agreements Con- 
stitute Unfair Methods 
of Competition. 


The Federal Trade Commission has 
issued a complaint against the Pepso- 
dent Company of Chicago, manufacturers 
of dentifrices, charging restrictions of 
trade in certain price-fixing arrange- 
ments. A summary of the complaint 
was published in the issue of June 2. 
The full text of the Commission’s con- 
clusions follow: 

The respondent has adopted and em- 
ployed and still employs a plan or sys- 
tem for the observance and maintenance 


designated by it, at which its products 
shall be resold at wholesale and retail 
by dealers therein, and in carrying out 
its said plan or system and to effect the 

servance and maintenance of such re- 

» prices, respondent has secured and 
Ktill secures the cooperation of its cus- 
tomers, both wholesale and retail deal- 
ers) by the use, among others, of the 
following practices: 


| 
(a) Causing it to be generally known | 


to the trade by letters, by personal in- 
terviews of salesmen and 
tives, and by other means, that it ex- 
pected and required and still expects and 
requires its customers, both wholesale 
and retail dealers, 
tain its said designated resale prices. 
Other Practices Charged. 

(b) Soliciting and securing from its 
customers, both wholesale and_ retail 
dealers, reports of the names of other 
dealers Who fail to observe and maintain 
such designated resale prices, and upon 
securing such reports, sought and ob- 
tained and still seeks and obtains the 
cooperation of dealers so reported in 
maintaining its said designated 


express or implied. 

(c) Refusing to sell its products to 
dealers who fail to observe and maintain 
its said designated resale prices 


tain said resale prices. 


(d) Procuring from wholesale and re- | 
| than in March, 


tail dealers who have failed to observe 


and maintain its said designated resale | 


prices promises and assurances that 
they will thereafter observe and main- 


tain such prices, as a condition to receiv- | 


ing further supplies of respondent’s said 
products. 

(e) Entering 

ents, or 

mers, 
ers, for the observance and maintenance 
by them of its designated resale prices 
as a condition of entering into business 
relations with them, or of continuing to 
supply them with their products. 

(f) Using other equivalent coopera- 
tive methods to maintain its said desig- 
nated resale prices. 


into contracts, agree- 


Restriction on Trade Alleged. 

Respondent’s acts and practices as set 
forth had and still have the capacity and 
tendency to constrain: wholesale and re- 
tail dealers in respondent’s products uni- 
formly to sell the same at the resale 
prices designated by respondent and to 
prevent such dealers from selling said 
products at such less prices as they 
might deem to be adequate and war- 
ranted by their respective costs and effi- 
ciency, and hence to hinder and suppress 
the free competition which otherwise 
would exist among wholesale dealers 
and among retail dealers in respondent’s 
products, and to obstruct the natural 
flow of commerce in such products, and 
the freedom of competition in interstate 
trade. 

The above alleged acts and practices 
of respondent are all to the prejudice 
of the public and of respondent’s com- 
petitors and constituie unfair methods 
of competition in interstate commerce 
within t.e intent and meaning of Sec- 
tion 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Com- 
mission, to define its powers and duties, 
and for other purposes,” approved Sep- 
tember 26, *914. 


Tariff Appez al Denied 
Ror Indefiniteness 


Customs Court Dismisses Com- 
plaint As Not Sufficiently 
Specific in Form. 


New York, June 2.—Importers, in fil- 
ing claims with the Customs Court, must 
be more specific in their contentions. 

This warning, repeatedly announced in 
recent rulings, is contained in a decision 
just handed down overruling a protest on 
certain imported footwear, filed by Mrs. 
J. W. Zevely, of this city. Judge Weller 
points out that the protest failed to 
make any specific claim with reference 
to the merchadise, as required by statute. 

“The merchandise herein,” he writes, 
“was returned by the appraiser as six 
pairs of shoes with uppers in chief value 
of silk, which were accordingly assessed 
for duty under paragraph 1403 of the 
Tariff Act of 1922 at the vate of 35 per 
cent ad valorem. 

“The protest is in the natute of a let- 
ter to the collector of customs, in which 
the protestant claims that the merchan- 
dise consisted of four pairs of shoes 
made entirely of leather and two pairs of 
shoes made of silver brocade, trimmed 
with leather. 

“Apart from protesting the assess- 
ment of duty as made by the collector, 
the protest fails to make any specific 
claim with reference to the merchandise. 

$ required by statute. The motion of 

sel for the Government to dismiss 
h® protest on that ground is therefore 
granted.” 

(Protest No, 195605-G-54410-26.) 
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| were 


| shipments, 
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| and 
| but all of these items were larger than 


Tue United States DAILY. 


Gasoline 


THE UNITED STATES DAILY: FRIDAY, JUNE 3, 1927. 


Cotton 


| Senator Edwards Asked to Support 
Placing of Tariff on Philippine Rope 


Manufacturer Also Urges That Government Business Be 
Given to Home Industry. 


[Continued from Page 1.] 


covered by rope obtained from an Eng- 
lish manufacturer. 

No Anierican rope manufacturer is 
today capable of producing a pure ma- 
nila rope complying with the Federa 
Specification No. 61-A at a price of 1744 
cents per pound base. It is absolutely 
inconsistent with the theory of protect- 
ing home industries to use United States 


Government funds for the purchase of | 


articles made in foreign countries. 

I also desire to bring your attention 
to the increasing competition experience 
in American rope markets frum Manila 
rope manufacturers in the Philippine Is- 
lands. While it is our fixed policy to 
allow materials coming from insular pos- 
sessions to enter the United States with- 
basis of 


policy was established the 


thought that our 


Cotton Mills Advise 


on 





Of Gain in Output | 


Reports for April Made by 
Plants in Sixth Federal 


Reserve District. 


Cotton mill output in the Sixth Fed- | 
; eral Reserve District in April exceeded 


that in April, 
port of the Federal Reserve 
lanta under date of May 31. 

The full text of the bank’s report on 
cloth, hosiery 


1926, according to the re- 
Bank of At- 


cotton yarn and 


| follows: 


for 


April 
Federal Reserve 


Confidential reports 
Bank 
by mills which,during that month manu- 


factured twenty-cight and 


million yards of cloth, an output smaller | 


by 6.7 per cent than their March produc- 
2.8 per cent greater than their 
1926. Orders were 
booked during April in larger volume 
and the number of work- 
ers on payrolls increased slightly, but 
shipments, stocks and unfilled orders 
smaller than for March. Com- 
pared with April 1926, figures for April 
this year were larger for production, 
orders unfilled orders and 


than a year ago. 
April, 1927, com- 
pared with: 

Apr. » 1927 Apr., 


were smaller 


1926 

2.8 
+ 16.3 
+188.5 
+ 67.6 


Production 
Shipments 
Orders 
Unfilled orders 
Stocks on hand... — 32.8 
No. on pay roll.... 3.8 

Reports for April were received from 
mills which manufactured more than 
7,500,000 pounds of yarn, an output 8.2 
per cent smaller than in March, but 6.6 
per cent greater than in April last year. 
Orders booked in April, and the number 
of workers, increased over March, but 
production, shipments, unfilled orders, 
stocks on hand showed decreases, 
for April,. 1926, as shown in the table 
following: 

April, 1927, com- 
pared with: 
Apr., 1927 Apr., 1926 

— 8.2 + 6.6 
+ 8.9 
+54.6 
+16.9 
+24,4 
+ 48 


Produetion 
Shipments 
Orders booked 
Unfilled orders 
Stocks on hand.... —11: 3 
No. on pay roll + 1.4 

Production and shipments of hosiery 
by 35 identical establishments in the 
Sixth District during April were smaller 
than in March, but stocks on hand, or- 
ders booked, and unfilled orders on hand 
at the end of the month increased over 
those for March, according to figures re- 
ported to the United States Census Bu- 
reau, and shown in the table below. 
There was also a decrease in cancella- 
tions. 

(Dozen pairs) 
Apr., 1927 Mar., 1927 
Apr., 1927 Apr., 1926 

718,513 774,052 
698,412 796,032 
1,665,177 1,616,292 
793,036 781,612 
16,174 27,977 
1,020,036 929,932 


Tariff Inquiry Ordered 
Of Imitation Pearl Beads 


Oral announcement has just been 
made by the Tariff Commission that a 
cost production investigation has been 
ordered covering imitation pearl beads 
and other similar articles of jewelry. 

A formal order to this effect has been 
prepared and _ will be made 
shortly. 


Production .... 
Shipments .... 
Stocks on hand. 
Orders booked. 
Cancellations .. 
Unfilled orders. 


it is well recognized that this | 


outlying es | 


| 
were : 
. | April, 


' 
one-fourth | 


would furnish raw materials only. The 

Philippine rope manufacturers using na- 
tive labor at a considerably less cost 
than is paid to workers in American 
cordage plants are in a position to man- 
ufacture and sell rope at substantially 
lower prices than American makers. 

In the first instance, it appears that 
Departments of the United States Gov- 
ernment should not purchase European 
made rope when the same can be equit- 
ably purchased from American producers. 
In the second instance, a duty should 
be levied against Philippine-made rope 
when cheap native labor is employed in 
its manufacture. 

I have briefly presented these facts. 
If you desire full particulars and a com- 
plete discussion as to the economic 
phases of this question, I will be glad 
to send the same to you. 





Gasoline Production 
Declined in April 
Figure Lower Than That for 


Usual 


-ason. 


March Reverses 
Trend for S$ 


Gasoline production, based on the 
daily average, showed a decrease in 
April as compared with March, which 
is regarded as unusual for this season, 
according to an announcement made by 
the Bureau of Mines, Department of 


! Commerce on June 2. 


The full text of the statement on re- 
fined products follows: 

Runs to stills of crude petroleum in 
1927, amounted to 66,964,000 
barrels, of which 3,389,000 barrels was 
foreign crude petroleum. This represents 
a daily average of 2,252,000 barrels, a 
slight increase over the previous month. 

Cracking Is Curtailed. 

Though daily average runs to stills 
increased over March, daily average 
gasoline production showed a decrease, 
which is unusual for this season of the 
year. The total gasoline output was 26,- 
577,000 barrels, a daily average of 886,- 
000 barrels, and a decrease from March 
of 14,000 barrels per day. This decline 
was due mainly to a curtailment in 
cracking operations, the production of 





but stocks on hand | 


gasoline from this source amounting to 
only 29 per cent of the total as com- 
pared with 31 per cent for March. 

Total demand and domestic demand 
for gasoline in April amounted to 26,- 
985,000 and 23,371,000 barrels, respec- 
tively, increases of 8.5 and 7.5 per cent, 
respectively, over March. 

Stecks Are Smaller. 

Stocks of gasoline on April 30 
amounted to 52,379,000 barrels, which, 
although representing only a slight de- 
crease from the previous month, is en- 
couraging in view of the heavy addi 
tions to other classes of stocks. At the 
April rate of total demand gasoline 
stocks represented 58 days’ supply as 


| compared’ with 63 days’ supply on hand 


a month ago and 55 days’ 
hand a year ago. 

Comparatively little change was re- 
corded for the less important refined 
products. Stocks of fuel oil were consid- 
erably increased during the month, 
stocks of wax continued to rise, but 
stocks of asphalt were materially re- 
duced despite a material gain in pro- 
duction. 

The refinery figures of this report 
were compiled from schedules of 329 re- 
fineries, with an aggregate daily crude 
oil capacity of 2,907,000 barrels. These 
refineries operated during April at 77 
per cent of their recorded capacity as 
compared with 329 refineries operating 
at 77 per cent of their recorded capacity 
of 2,886,000 barrels in March, 1927. 


supply on 


Increase Is Noted 
ln Landings of Fish 


| Quantity and Prices for April 


Exceed Those of Last 





Year. 


With an increase in quantity and 
prices higher, New England fish land- 
ings during April exceeded those of last 
year by a considerable amount, says the 
Bureau of Fisheries of the Department 
of Commerce in _ its monthly report 
June 2. 

The full text follows: 

During April, 1927, there were landed 
at Boston and Gloucester, Mass., and 
Portland, Me., by American fishing ves- 
sels, 963 trips, aggregating 19,028,576 
pounds of fresh fish, valued at $672,293, 
representing an increase of 14.01 per cent 
in quantity and 24.84 per cent in value 
of fresh fish, as compared with the same 


public | month of 1926, 


The average price received for fresh 


Machinery Exports 
For April Largest 


YEARLY 


999) 


__\INDEX 


Customs Rulings 


Expor port Trade le of America aa Shows ws Shift 


From Former Allies in War to Germany 


In Last Five Vee | Shipments to Britain, France and Italy Declined in April, 


Shipments of Oil Well Equip- 
ment More Than Dou- 
ble Those of Year 
Ago. 


The largest exports of industrial ma- 
chinery in five years were recorded in 
April, with oil-well exports 
more than double those of April, 1926, 
the Industrial Machinery Division of the 
Department of Commerce stated in a re- 
The full text follows: 

Exports of industrial 
the United States 
largest for 
five years. 
339,000 
461,000 
1926, the previous high point. 
during March, 1927, amounted to 
949,00. 


machinery 


port June 2. 
machinery from 
in April were 
any 
Exports am 
represented 

the 


ounted to $17,- 
a gain of $1,- 
of April, 
Exports 
$13, 


and 


over shipments 


Classes of Machinery. 
Shipments of oil-well machinery dur- 
ing April totaled $2,861,219, 
erably more than double those 
corresponding month of 1926. 


consid- 
for 


or 


A com- 


parison of the four-month period ending | 


in April of each year 
more than $2,220,000. 

Exports of metal-working machinery 
and industrial 
substantial 
for the month and for 


shows a gain of 


miscellaneous 
showed 


machinery 
increases, 
the period Jan- 
The types of 
which 
made the strongest gain during the first 
four months of 1927 
indrical grinding 


also 


uary to April, inclusive. 
metal-working machinery 
include external cyl- 
machines, 


engine lathes. From January to April, 
1927, exports of external cylindrical 
grinding machines increased from $319,- 
022 to $547,359, internal grinding 


to 
$229,472 


and slotters from $98,551 
and engine lathes from 
$369,365 

Drop In Building Equipment. 

Shipments of construction and convey- 
ing machinery during the month 
creased by $442,000 as compared with the 
corresponding month of 1962. It should 
be remembered, however, that shipments 
during April, 1926, were unusually large 
and that desp‘te this unfavorable com- 
parison the exports for April, 1927, rep- 
resented a fair volume. The most strik- 
ing change in this group was the drop 
in exports of dredging machinery from 
$609,858 to $24,554 for the month and 
from $882,488 to $118,698 for the four 
months ending in April. 

Cranes with swinging booms gained 
during the month, but declined over the 
longer period from $296,386 to $131,570. 
Shipments of concrete mixers on the 
other hand, increased both for the month 
and for the four months period, the gain 
in the latter case being from $250,105 to 
$408,211. 

Exports of textile machinery showed a 
loss of $185,000 for the month and $469,- 
000 for the four months’ period. 


Rise Predicted in Outpat 
Of Turpentine This Year 


Production of turpentine during the 
1927-28 season is expected to be larger 
than in recent years, according to the 
Office of Naval Stores Investigations, Bu- 
reau of Chemistry, Department of Agri- 
culture. 

The full text of a statement prepared 
by the officer of the Naval Stores Investi- 
gations follows: 

The production of turpentine during 
the present season (1927-28) is expected 
to be greater thag in recent years, judg- 
ing from the number of new turpentine 
cups sold during the past winter. Ac- 
cording to data compiled by the office of 
Naval Stores Investigations, Bureau of 
Chemistry, Department of Agriculture, 
sales of cups, including all types, 
amounted to a total of 32,310,000, equiva- 
lent to 3,231 crops of 10,000 each. 

This is an increase of 57 per cent over 
the number sold last season (1926-1927), 
which amounted to 20,500,000, equivalent 
to 2,050 crops. 

For the season 1925-26 only 10,059,000 
new cups, equivalent to 1,006 crops, were 
sold, the smallest number sold since the 
Bureau began compiling these data. For 
1924-25 there were 13,249,000 cups sold, 
and for the preceding season 24,828,500 
cups were produced and sold to turpen- 
ine operators. 


fish in April, 1927, was 3.53 cents per 
pound, as compared with 3.21 cents per 
pound in April, 1926, an increase of 9.97 
per cent. There were also 306,898 pounds 
of salted fish, valued at $10,402, as com- 
pared with 99,425 pounds, valued at 
$4,143, in the same month the previous 
year. 





the | 
month during the past | 


the | 
| Europe 


both | 


have 
| Asia 


internal | 
grinding m«chines, shapers, slotters and | 





ma- | 
chines from $192,088 to $310,366, shapers | 
$207,011, | 
to | 


de- | 


but Balance } 


A shift in the export trade of the 


Germany is disclosed in the monthly table 
of total values of exports and impor'ts 


of merchandise by grand divisions and 
countries issued by the Department of 
Commerce Junie 2. The table covers the 
April foreign trade of this country and 
reveals decreased exports to the United 
Kingdom, France and Italy, and a greatly 
increased favorable balance in the trade 
with Germany. 

America is holding its own in both | 
the export and import trade with Euro- 
pean countries and an increase of about 
$12,000,000 is shown for the month in 
the export trade over the figure for 
April, 1926. 


| 
United States from its former allies to 
| 


Britain Buys Less. 

Whereas the United Kingdom took 
$6,000,000 less worth of American goods 
than it did in April of last year, and | 
France and Italy each took $5,000.000 
less, the export.trade to Germany jumped | 
by about $15,000,000 during the month. 
Moreover, for the four months ended 
with April, 1927, compared with 1926, 





j trade with the United Kingdom remained 


Month of 


Exports to 1926 

175,867,193 
99,238,624 
37,180,519 
49,895,422 
16,565,983 
9,225,¢ 


North America 
South America 
Asia 

Oceania 

Africa 


Imports from 
Europe 
North 
South 


104,518,054 
90,927,716 
51,628,367 

130,650,031 

9,262,427 
11,115,173 


EQUGN, 2s cy wieacs Nee AWalsitra doen 397,911,768 


America 
America 


Oceania 
Africa 


Was Fe Favorable. 


at about the same level, and with France 
and Italy was reduced heavily 


during the first four months of 1926 to 
about $150,000,000 during the 
months of 1927. 
Trade with other 
America recorded a 
to increased exports during April 
Canada, which took nearly 
worth of goods, as compared to about 
$55,000,000 during April, 1926. Canada’s 


due 
to 


gain, largely 


| total purchases from the United States 
for the four months rose from $212,000,- | 
| Scott, 


$245,000,000. 
Exports to Mexico Fall. 
A decline of about $4,000,000 is shown 


the export trade with Mexico 


000 to 


in 


s about $10,000,000. 
In the trade with 
countries, and Africa, 


Asia, 


the 


the oceanic 


situation is much the 


same on the import 
side for 


all the grand divisions, with 


| imports from Asia: declining quite sub- 


stantially. 

Following is the complete 
of total values of exports and imports 
vf merchandise by grand divisions: 


April 
1927 
187,598,542 
110,548,274 
39,462,818 
49,273,335 
17,757,153 


10,571,604 


Four months ending April 
1926 1927 
712,031,541 
567,123,474 
145,635,429 
187,945,428 
66,533,406 
32,852,082 


386,904,167 
154,442,665 
209,508,710 


415,211,724 


1,512,121,360 


107,294,298 
86,459,770 
46,893,701 
117,527,442 
7,719,445 


9,752,257 


437,326,088 
349,053,560 
220,046,596 
558,027,022 134,971,502 
29,693,246 23,986,429 
50,722,287 38,781,676 


183 dy 191, 296 


375,446,915 


1 64: 1 868, 799 





Of Rubber Goods: 


‘Record Is Established in A pril Exports 


; Casings for Autos Lead 


Shipments to Foreign Countries During Month Valued at 


$6,700,000; Highest for Year. 


New high records for exports of rub- 
ber goods from the United States, par- 
ticularly tires and tubes, were estab- 
lished during April when $6,700,000 
worth was shipped to foreign countries, 
the Rubber Division of the Department 
of Commerce announced in a statement 
recently. April exports of rubber foot- 
wear also reached record totals, the 
statement shows. In all, seven “ali time” 
records have been set, it was stated. 

The full text of the statement, giving 
the months figures in detil, together with 
comparisons, follows: 

Exports of rubber goods from the 
United States in April in addition to 
establishing seven “all-time” high rec- 
ords for 1927 also recorded the highest 
total value ever recorded for that month 
in any year. The total*value of the ex- 
ports was $6,734,260 or more than $40,- 
000 higher than April, 1920, the former 
high month. 


Each Month of Year 
Shows Steady Increase 

The value of exports of rubber manu- 
factures in 1927 has been progressively 
upward, in January it totaled approxi- 
mately $5,200,000; in February $5,400,- 
000; in March $6,000,000; and in April 
$6,700,000. The total value of rubber 
goods shipments in the first four months 
total almost $23,000,000 and represents 
an increase of almost 7 per cent over 
the shipments of the first four months 
of 1926 in spite of decidedly lower unit 
values in the 1927 period. 

April exports of automotive rubber 
goods established three all time records. 
Shipments of automobile casings and 
automobile inner tubes showed the high- 
est volumes ever recorded the exports of 
tire repair materials, reported only by 
value, were also the highest. The value 
of exports of automotive rubber goods 
in April is the highest on record for 
that month, totaling $4,312,527 and ex- 
ceeding the former high month—April, 
1920—by more than $300,000. 


Seven of Export Markets 
Take 10,000 Casings Each 

Exports of automobile casings in 1927 
have been increasing steadily. Starting 
with the January exports of approxi- 
mately 193,000 casings, each month in 
turn has established new volume records. 
The high peak thus far was achieved in 
April when exports totaled more than 
271,000 casings. The exports to foreign 
markets of these four months totals 
almost 930,000 casings as compared with 
approximately 520,000 casings in the first 
four months and 950,000 casings in the 
first eight months of 1926. 

During April seven of the export mar- 
kets of this country took more than 10,- 
000 casings each. These seven took ap- 


Monthly Reports of Railroad Revenues and Expenses as Reported to 
the Interstate Commerce Commission 


Elgin, Joliet & Eastern Railway. 
April 


1927 
Freight revenue ss 1,958,195 
Passenger revenue 1 
Total incl. other revenue... 2,157,885 
Maintenance of way 241,676 
Maintenance of equipment 425,322 
Transportation expenses 769,693 
Tota! expenses incl. other.. 1,494,592 
Net from railroad 663,291 
Taxes 95,830 
Net after taxes, 567,426 
Net after rents 405,720 
Aver. miles operated . 460.57 
Operating ratio ........ 69.3 


4 Months 
1926 1926 
2,014,611 | 
10 

2,207,633 
212,782 
462,580 
725,883 
460,013 
747,620 
94,795 
562,821 
467,142 
459.79 

66.1 


1927 
8,086,569 
15 
8,793,811 
757,163 
1,634,423 
2,985,764 
5,608,727 
3,185,084 
394,049 
2,790,869 
2,185,543 
460.57 

63.8 


1927 
7,840,399° 
24 
8,598,658 
676,757 


2,935,949 
5,678,658 
2,920,000 
379,182 
2,540,756 
1,847,758 
459.79 
66.0 


11,701,141 
2,960,856 
* 176,768 
3,983,987 
1,834,161 3,328, 374 
4,956,163 
12,441,217 
3,735,551 
1,155,559 
2,575,456 
2,620,830 
9,422.68 
76.9 


Atchison, Topeka & Santa Fe Railway. 
April 


! Months 

1926 
41,339,449 | 
12,623,173 
64,224,587 58,836,772 

9,599,257 8.730.493 
13,027,587 12,378,048 | 
20,280,120 19,304,641 | 

| 


1926 
10,673,120 
2,938,946 
14,873,020 
2,983,455 
3,125.991 
4,807,937 
11,559,021 
3,313,999 


1,136,125 


1927 
45,973,892 
15,064,411 


46,006,324 43,116,223 
18,218,263 15,720,549 
5,296,532 4,954,851 
12,910,256 10,755,733 | 
12,861,320 10,944,989 
9,598.45 9,219.86 
71.6 93.3 


1927 
5,475,521 
1,189,37 
7,391,745 
1,224,071 
1,785,949 
2,163,769 
5,870,490 
1,521,253 
710,867 
806,793 
688,623 
3,714.29 


Pacific Railroad. 
4 Months 
1926 
23,983,790 
4,692,719 
31,509,964 
3,639,710 
7,291,278 
9,103,583 
22,459,407 
9,050,557 
2,775,279 
6,271,771 
6,061,100 
3,690.10 


71.3 
A 


Union 
April 
1926 1927 
6,058,379 22,691,127 
1,184,173 4,530,944 
8,023,782 29,950,557 
1,273,715 3,494,314 
1,842,772 , 6,741,020 
2,235,998 8,908,052 
6,020,914 21,674,525 
2,002,868 8,276,032 
697,096 2,838,502 
1,303,735, 5,431,608 
1,203,724 5,023,520 
3,691.00 3,714.29 
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proximately 50 per cent of the shipments 
by both volume and value. The April 
principal list included all the 
principa] March markets except Australia 
and adde¢ Denmark, Sweden, and the 
Philippine Islands. The United Kingdom 
and Argentina were the two leaders and 
although shipments to the United King- 
dom declined about 40 per cent from the 
March exports to that country the ex- 
ports to Argentina showed a proportion- 
ate increase. The unit values on ship- 
ments to both these markets increased— 
the United Kingdom to $13.03 from $12.44 
and Argentina to $10.61 from $9.45. Den- 
mark and Sewden, two North European 
countries also took substantial amounts 
in April. 

Exports of automobile inner tubes 
numbered almost 157,000 valued at more 
than $300,000 in April, a unit value of 
less than $2 a tube. These totals mark 
a distinct improvement over March ex- 
ports in both volume and value. However, 
the April unit value is almost $0.30 lower 
than for March. Denmark was the lead- 
ing purchaser, taking 24,583 tubes 
valued at $31,994. Shipments to the 
United Kingdom and Argentina were 
both above the 10,000 mark. 

Solid tire exports numbering less than 
8,800 valued at almost $280,000 in April, 
a unit value of less than $32 a tire were 
less than the March exports in volume, 
value, and unit value. The April ex- 
ports of this item showed the smallest 
volume of any month of 1927 although 
the volume is greater than the average 
shipments in 1926. The unit value, how- 
ever, is more than $3 less than the aver- 
age unit value of 1926. Australia as the 
leading April market took 1,254 solid 
tires valued at $57,957. The United 
Kingdom and Argentina were the other 
important markets. 

Shipments of other pneumatie casings 
and tubes and other solid tires in April 
were the largest of any month this year. 

Exports of tire repair materials valued 
at almost $190,000 established the third 
“all-time” record in the automotive rub- 
ber goods class. The April shipments 
were more than $50,000 higher than the 
average 1926 monthly exports. 

April exports of rubber footwear and 
rubber soles and heels were valued at 
more than $675,000, 
than $100,000 over 
these items. 
supplied by larger values for 
rubber-soled shoes and rubber boots. The 
value of rubber sole and heel exports 
declined almost $20,000 from the March 
figures. 

Rubber-boot shipments totaled 45,128 
pairs valued at $118,607, a unit value of 
$2.63 a pair. This is an increase of al- 
most 20,000 over the March experts and 
an increased value of more than $30,000. 
The unit value of shipments, however, 
marked a decline of more than $0.50 a 
pair from the March figures. The United 
Kingdom and Labrador took more than 
two-thirds of the total exports. 

Rubber-shoe exports in April were 89,- 
182 pairs valued at $71,870, a unit value 
of $0.81 a pair. This also was a small 
increase in volume and value over March 
shipments but a slight decline in unit 
value. Brazil buying almost 18,000 
pairs, and Chile more than 11,000 pairs 
were the leading April markets. 

Shipments of canvas rubber-soled 
shoes in April were 599,998 pairs valued 
at $384,265, an increase of more than 
130,000 pairs over March shipments. 
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, while Ger- | 
many’s purchases rose from $90,000,000 
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Trade Practices 


| 'Pariff Classification 


Established on Parts 
For Radio Apparatus 


Customs Court Finds Duty at 
30 Per Cent Applies, 
Overruling Higher 
Assessments. 


New York, June 2.—The United States 
Customs Court has just ruled on the 
tariff classification of radio apparatus 
parts. 

Sustaining protests of the Dubilier 
Condenser & Radio Corporation, Pitt & 
the Anierican Shipping Company, 
and F. W. Hagemann, Judge Fischer 
found that this apparatus, assessed with 
duty at 40 per cent ad valorem, under 
paragraph 599, act of 1922, as manu- 
factures of metal not specially provided 
should have been taxed at only 30 





United States | 
| is shown to be holding her own, and the | 


tabulation | 


760,431,545 | 


69,120,565 | 
36,008,092 | 


an increase of more | 
of | 
This increased value was | 


per cent ad valorem as parts of machines 
not specially provided for. (Protests 
Nos. 20782-G-17357-25, etc.) 

In another case brought before the 
| court in the name of Hensel, Bruckmann 
& Lorbacher, the merchandise at issue 
consisted of radio receiving set parts 
which were taxed as in the above noted 
ruling and also found dutiable at only 
30 per cent under paragraph 372. (Pro- 
tests Nos. 206133-G-47051-26, etc.) 

Loud Speakers Classified. 

Loud speakers were the subject of 
| still another decision sustaining a pro- 
| test of J. C. Robold & Company. The 
same duty was assessed (40 per cent, par. 
399), and the court fixed duty at 30 per 
ce-g; under paragraph 372. 
| Other decisions, identical with those 

noted above, sustain protests of M. L. 

Van Ripper (Protests Nos. 204402-G- 
| 8637-26, etc.), and protests of John H. 
| Faunce, Inc., et al. (protests Nos. 187401- 

G-7288, etc.). 

Protests of a number of import con- 
cerns against the collector’s classifica- 
tion ‘of certain surgical instruments are 

| sustained in a ruling by Judge Fischer. 

The goods at issue were taxed by the 

| customs authorities at 60 per cent ad va- 

lorem, under paragraph 354, act of 1922, 

as hand forceps. Judge Fischer fixed 
| duty at 45 per cent ad valorem under the 

specific provision in paragraph 359 of 
the existing tariff law for surgical instru- 
| ments. 

Firms whose protests were upheld in- 
clude Meinecke & Company, T. D. Down- 
ing & Company, the Scandinavian West- 

| ern Importing Company, Pitt & Scott, 
| Happel & McAvoy, Inc., Fred Haslam & 

Company, the Pfaus American Instru- 

ment Company, G. V. Smith & Company, 

Inc., and S. Deniger & Company, Ine. 

nn nee Nos. eres etc.) 


Rolling S Stock Ordered 
For Czech Railways 


Ministry to Add 33 Locomotives 
and Large Number of 
Cars on Lines. 


The placing of large orders for rolling 
stock for the Czechoslovakian railways 
is reported in advices received by the De- 
partment of Commerce from the Com- 
mercial Attache at Prague, Elbert Bald- 
win. Thirty-three locomotives and large 
numbers of railway cars of varioys types 
are included. The full text of the report 
follows: 

The Czechoslovak Railway Ministry re- 
cently signed orders for 33 locomotives 
valued at 32,200,000 Czechoslovak crowns 
all of which will be built locally. Of 
this number, 16 will be built by the 
Skoda Works, 8 by the Bohemian- 
Moravian Kolben Company, 6 by the 
Breitfeld-Danek Company, and 3 by the 
Adamsthaler Machinery Company. (The 
Czechoslovak crown is equivalent to ap- 
proximately 3 cents.) 

Orders were also placed at the same 
time for 120 standard-gauge third-class 
| passenger cars to cost 198,000 Czecho- 
slovak crowns each, two narrow-gauge 
second ard third-class cars to cost 127,- 
000 Czechoslovak crowns each, and three 
narrow-gauge third-class cars te cost 
127,000 Czechslovak erowns each. 
total value of car orders is 25,400,000 
| Czechoslovak crowns. 

Further orders were placed for 20 rail- 
way mail carriages valued at 8,900,000 
Czechoslovak crowns, and divided in 

| three categories to cost 191,000, 225,600 
| and 472,000 each. Orders for 63 of these 
cars were allocated to the Ringhoffer 
Works, 51 to the Nesselsdorfer Carriage 
Works, 18 to the Staudinger Company, 
14 to the Koenigsfelder Company, 11 
to the Kolin Carriage Works, and 8 to 
the North-Bohemian Carriage Company 
in Ceska Lipa. 

Orders for motor-driven cars were also 
| placed; one car to cost 720,000 Czecho- 
slovak crowns is to be built by the Nes- 
selsdorfer Carriage Works; one of 
similar size to cost 548,000 Czechoslovak 
crowns by the Staudinger Company, and 
two cars to cost 74,000 Czechoslovak 
crowns cach, by the North-Bohemian 
Carriage Company in Ceska Lipa. These 
motor-driven cars will burn Dynalkon, a 
compound fuel recently developed in 
Czechoslovakia and composed of alcohol, 
benzol, and kerosene, instead of gasoline, 





Holdings of Rayon Yarn 
Decreased During April 


Stocks of rayon yarn held in bonded 
warehouses in the United States at the 
end of April, 1927, <*iounted to 1,021, 
688 pounds, valued at $711,684, as come 
pared with 1,052,211 pounds, valued at 
$739,927, at the end of March, 1927, 
and 1,828,041 pounds, valued at $1,904,-. 
351, at the end of April, 1926, according 
to a statement just made by the De« 
partment of Commerce. The Textile Di- 
vison further announced that figures for 
rayon waste and yarns made from waste 
are as follows: April, 1927, 1,014,596 
pounds, $425,157; March, 1927, 971,946 
pounds, $429,921; April, 1926, 707,367 
| pounds, $430,117. 
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Automotive Industry 


Cancellation of Finally Rejected Patent Claim 


Is Ruled Not to Prevent Any Subsequent G 


Questions Certified 
By Appellate Court 


Delay Held Not to Warrant Dis- 
missal of Bill for Want 
of Equity. 


OVERLAND Motor CoMPANY V. PACKARD 
Moror Car COMPANY AND WIRE WHEEL 
OORPORATION OF AMERICA, No. 285; 
UNITED STATES SUPREME CouRT. 

The Circuit Court of Appeals for the 
Seventh Circuit certified to the Supreme 
Court two questions, the first asking if 
cancellation of claims in the Patent Office 
operated as an abandonment of estoppel, 
and the second asking whether delay in 
office prosecution would warrant dismis- 
sal of a bill for want equity. To 
both questions the Supreme Court an- 
swered in the negative. The complete 
opinion by Mr. Chief Justice Taft fol- 
lows: 

This case comes from the Circuit 
Court of Appeals of the Seventh Circuit, 
upon a certificate of two questions for 
our consideration and Section 
239 of the Judicial Code as amended by 
Act of January 15, 1925, chapter 229, 43 
Stat. 956. The suit is one which the 
Packard Motor Car Company and the 
Wire Wheel Corporation seek to enjoin 
an alleged infringement by the Over- 
Jand Motor Company of the Cowles 
patent, No. 1103567, issued to Cowles on 
July 14, 1914, and owned by them. On 
August 25, 1899, Cowles filed an appli- 
cation which was duly granted July 13, 
1900. His application disclosed the mat- 
ter in suit. The Patent Office, howevei 
required a division of cl he 
cancelled all claims as well de- 
scription and \ in the specifica- 
iont that supported such claims bearing 
unon the subject matter of the present 
controversy. In that case the patent as 
granted covered merely the remaining 
claims. September 6, 1901, filed an- 
other application .notadivisionalapplica- 
tion, disclosing and claiming, among 
other things, the subject matter in the 
other things, the subject matter in suit. 
Pending Until Year 1913 
When Patent Was Issued 

This was pending in the Patent Office 
until January 21, 1915, when a patent 
issued for it. Certain claims made by 
him were repeatedly rejected by 
Patent Office. Cowles complied with the 
requirements of section 4894, Revised 
Statutes, requiring an applicant to reply 
to the action of the Patent Office within 
a year, but on seven different occasions 
he delayed more than eleven months be- 
fore filing his response to the Patent 
Office ruling. On May 20, 1911, the 
Patent Office finally rejected the only 
claim remaining in the application which 
was directed to the subject matter in 
issue, holding that it was unpatentable 
on certain references. On May 17, 1912, 
Sowles canceled this finally rejec ‘laim 
from his applic 
tion to file a divisional application cover- 
ng the subject matter of this claim. No 
such divisional application had ever been 
lirected ggesied by tent 
Jffice. A patent was then Zt, 
1913) issued on other clai vithout 
any claim to the subject matter in issue. 
On August 6, 1912, filed an 
plication for a patent which he 
was a division of the application 
September 6, 1901, which 
and sought the 
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answer. 
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aims, and 


as the 
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tne 


+4 
Ssvathi 


ion, 


or Si 


Cowles ap- 
stated 
filed 
a sclosed 
The 


this 


and 
claims in issue, 
patent in suit w then issued on 
application on July 14, 1914. During 
ts pendency in the Patent Ofiice, Cowles 
tomplied with the requirements of s¢ 
sion 4894, Revised Statutes, although on 
yne occasion he delayed over eleven 
nonths before responding the Patent 
Office action. During period from 
L905 to 1912 trade journals of the United 
States and Great Britain published arti- 
tles disclosing the subject matter in is- 
sue, and certain British 
granted, on subjects relating to suc 
maiter. The pubticat 

dgatents represented ind 

areat Britain, and, as a result the 
there was actual use of th ject 
cer in suits abroad during the pendency 
of the original and divisional applications 
referred to. No product the 
subject matter of the claims in suit ap- 
peared upon the market in United 
States prior to the issuing of the patent 
n suit. Upon first 
question certified is as follow 

Did the applicant, in 
‘laim which was finally 
20, 1911, abandon such 
aimself from thereafter 
through a new application? 
Vo Abandonment Shown 
Df Claim for Patent 

We find the 
facts any circumstances V¥ 
aecld to an 
of his claim for which he 
secured this patent. 

On May 20, 1913, the claim was 
jected on account of its non-patenability 
n view of certain references. On May 
L7, 1912, he canceled the claim, stating 
at the time it his intention to file 
a divisional application covering the sub- 
ject matter. 

After he had done this, on August 6, 
less than four months after the cancel- 
lation, he filed the claim as a divisional 
application under the earlier and 
this new, application, with the renewed 
tlaim, went to patent on July 14, 1914. 

We can not see why he was cstopped 
by his failure to appeal from the final 
rejection. It quite true that after 
such rejection the Commissioner of Pat- 
ents might have refused to consider his 
divisional application as he made it with- 
out suggestion or by the Pat- 
ent Office. 

In a qualified and limited sense a claim 
rejected as this was constitutes res ad- 
judicata in favor of the Government 
and against the applicant. This is fully 


as 


C- 


to 


patent were 


jecu 


supject 


embodying 
the 


these facts, the 

cancelling the 
rejected on May 
estop 


it 


claim o1 


seeking 


of 
be 
by Cov. k = 
ently 


do not in statement 


hich can 


be abandonment 


subs« 


was 


case, 


is 


consent 


| and Chapman v. 


ratt’s Appeal, 14 App. D. C. 255, in speak- 
ing of a case presenting a similar ques- 
tion: 

“While the rules that govern the final- 
ity and conclusiveness of adjudication at 
the common law do not apply, in the 
strict sense, to administrative or quasi- 


; judicial action in the Executive Depart- 


ment of Government, yet in adminisira- 
tive action, as well as in judicial pro- 
ceeding, it is both expedient and neces- 
sary thst there should be an end 
controversy. 

“Sometimes, the element of finality is 
inherent in the nature of the action 
taken; as, for example, when letters pat- 
ent have been granted, they may not be 
recalled, and the rights uf the parties 
holding them again investigated. 


“Where rights have become vested as | 


the result of legitimate executive ac- 
tion, such action is necessarily final, and 
it not competent thercafter for execu- 
tive“action to divest them, either by way 
of a review of the proceedings or by any 
new proceedings instituted with that 
view. 

“Especially is this principle applicable 
to the proceedings of the Patent Office, 


which are so nearly akin to judicial pro- 


| ceedings as to be most appropriately des- 


ignated as quasi-judicial.” 

Following then the analogy he 
that such a case as this may constitute 
res adjudicata in a sense, but he quali- 
fies the statement in this important way: 

“In what we have said we do not de- 
sire it to be understood that the Patent 
Office may not, if it thinks proper to do 
so, entertain and adjudicate a second 
application for a patent after the first 
application has been rejected. 

“What decide is, that it not 
incumbent upon the office as a duty to 
entertain such a} ‘ations, and that, if it 
refuses to entertain them, has a per- 
fect legal right so to do. An applicant 
is not legally aggrieved by such refusal.” 


This 


finds 


is 


we 
it 


qualification is approved in the 
‘ase of 71 re Fay. 15 App. D. C. 517; In re 
Edison, 30 Apn. D. C. 321, 323; and in 
Gold v. Gold, 34 App. D. C. 229. 


As the Patent Office by granting the | 


patent must be held to have waived any 
objection to the applications on 
ground that the claim allowed had been 
rejected before by that Office, there is 
) reason why the appellees below 
should not be allowed to avail themselves 
of the waiver. We answer the first ques- 
tion in the negative.’ 

Complaint Not Dismissable 

For Long Pendency 

Second: The second question Was as 
follows: 

“In absence of any other excuse 
for lapse of time between patent appli- 
cations and responses thereto than that 
the applicant was exercising a statu- 
tory rieht (R. S. section 4894 as amended 


no 


the 


| setting limit of one year for response) 


may the bill of complaint be dismissed 


| for want of equity because of iong pend- 
| ency in the Patent Office? ; , 
We think that under the decision of | 


this Court in United States v. 
Bell Telephone Company, 167 U. S. 224, 
Wintroath, 2 U..48: 
also be answered 
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126, this que n must 
in the’ negative. 
By 12 of the Act of 1861 (12 
t was required that all ap- 
plications r patent should com- 
pleted and prepared for examination 
within two vears after the filing of the 
petition, and in default thereof, were 
regarded as abandoned by the par- 
thereto, unless shown to the 
faction Commissioner of Patents 
that uch delay wa: 


section 
246), it 
be 
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1 unavoidable. 

is no provision limiting the time of the 
ition of the application in this 

» Act of 1870 (16 Stat. 198), it 

vided, in section 32, that all ap- 
plicatiens for patent should be completed 
and prepared fer examination within 
two yveat 
and in default thereof, or upon failure 
ithin two years after any action there- 
of which notice shall have been given 
, they should be res 
to, un- 
of 
Was 


in, 
applic: rarded 

loned by the parties thers 

less show to the satisfaction the 
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such delay un- 
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atutes as 


ision of the Act of 
into the Revised ‘St 
1, and so the statute stood until 
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Pnis prov 


n by 29 Stat. 6 section 
as follows: 
cations for 
prepared 
one vear after the 
application, and in default thereof, 
upon failure of the applicant to pros- 
ecute the 
action therein, of which notice 
been given to the applica they shall 
be regarded as abandoned by the parties 
thereto, unless it be shown to the satis- 
faction of the Commissioner of Patents 
that such delay was unavoidable.” 
Imputetion of Delay 
Inconsistent With Law 
Counsel forsthe alleged infringe: 
hat even with the time limit 
the part of the applicant thus reduced 
verr. it becomes easily possible 
for an appi it, after an action by the 
Patent Office upon his application, to 
for the full period of a year his 
response to such action, and however 
promptly the Patent Office may again 
he delay another full year 
fore replying to it, and thus, by waiting 
year after each official action, 
(1) Keep his application pending so 
as to cnable him to withhold, indefinitely, 
his ins from the public, 
2) Add claims to his application cov- 
the independent intervening de- 
velopments of others, and 
(3) Postpone the time when the pub- 
lic may enjoy the free use of the inven- 
tion—all contrary to sound public policy. 
The answer to this argument is that 
the matter is entirely within the contro! 
of Congress, and in order to avoid the 
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Res\Judieata by Cancellation Is 
Held to Be Qualified and 


Limited. 


order to obtain a patent shall act upon 


the 


of the appli- 


receipt of notice of a decision of 

Patent Office in 

cation through that office. 
Congress, as we have seen by the hic- 

of the 


from an indefinite period in 1861 to two 


tory riute, reduccd this time 
years in 1870, and to one year in 1897, 
and, as provided in the last Congress to 
(Public Act No. 690, 69th 


Congress, approved March 2, 1927.) 


six months. 

During the pendency ofthe applica- 
tion in this case, the period allowed was 
We 
principle we ceuid apply. the equitable 
of 


a case where the measure of reasonable 


one year. do not know on what 


doctrine abandonment by laches in 


promptness is fixed by statute and no 
other ground appears by reason of which 
laches could be imputed to the applicant. 

In United States v. American Bell Tel- 
224, the Gov- 
ernment brought a proceeding in equity 
to that 
it had been fraudulently secured, and 
part of the fraud of the patentee was 
that he had unreasonably delayed the ob- 
ng of the patent collusion with 
ls of the Department through their 
nonaction and thus postponed the period 


cancel a patent on the ground 


by 


+93 
ta 


was to continue. 

The court found no evidence of any 
collusion or fraud by the officials of the 
Department or undue or improper influ- 
ence excrted or attempted to be exerted 
upon them. It said that Congress had 
established a department with officials 
selected by the Government, to whom all 
applications for patents must be made, 
had prescribel the terms and conditions 
of such applications and entrusted the 
entire management of affairs of the de- 
partment to those officials, that when an 





applicant for a patent complied with 
the terms and conditions prescribed and 
filed his application with the officers of 


tion and could not be held to suffer or | 
lose rights by reason of any delay on 
the part of those officials. 

The court said: 

“Neither can a party pursuing a strictly 
legal remedy be adjudged in the wrong 
if he acts within the time allowed, and | 
pursues the method prescribed by the 
statute .« » 

“Under section 4886, Revised Statutes, 
an inventor has two years from the time 
his invention is disclosed to the public 
within which to make his application, 
and unless an abandonment is shown dur- 
ing thai time he is entitled to a patent, 
and the patent runs as any other patent 
for 17 years from its date. He cannot 
be deprived of this right by proof that 
if he had filed his application imme- 
diately after the invention the patent 
than it was, and the public, therefore 
would have been issued two years earlier 
than it was, and the public, therefore 





would have come into possession of the 


free use of the invention two years 
sooner, 

“The statute has given this right, and 
consideration of public benefit can 
take it from him. His right exists be- 
cause Congress has declared that it 
should . . 

“A party seeking a right under the 
patent statutes may avail himself of all 
their previsions, and the courts may not 
deny him the benefit ofa single one. 


no 


| These are questions not of natural bent 
of the applicant to prosecute the same | q 


but of purely statutory right. | 

“Congress, instead of: fixing 17, had } 
the power to 40 the life of 
a patent. No court can disregard any 
statutory provisions in resnect of these 
matters on the ground that in its judg- 
ment they are unwise or prejudicial to 
the interests of the public.” 

The case Chapman v. Wintroath, | 
252 U. 8. Was an attempt in an 
interference to defeat a patent 
granted to the Chapmans on a divisional 
application for an improvement in deep 
well pumps in which the claims 
the same the claims of a patent 
Wintroath, the divisional application 
having been made 20 months later than 
the date of the the patent to 
Wintroath. 

It was conceded that the claims had 

been disclosed in the Chapman patent 
which had been applied ‘for in 1909 but 
which had met unusual difficulties in the 
patent Office and though regularly prose- 
cuted as required by law and the rules 
of the office, was still pending without 
having been passed to patent in 1915 | 
when the controversy arose. It was ad- | 
mitted that the invention was clearly 
disclosed in the parent application of the 
Chapmans, but it was contended that 
their divisional application claiming the 
discovery should be denied because of 
their delay of nearly 20 mouths in fil- 
ing it after the publication of Wintroath’s | 
patent when they had by law only one 
year. 
It was held by the Court of Anpeals 
the District (Wintroath v. Chapman, | 
47 App. D. C. 428) that the delay of 
more than a year constituted equitabk 
laches and estopped the Chapmans from 
making its divisional claim. That hold- 
ing had rested on a previous decision 
by the Court of Appeals in Rountree v. 
Sloan, 45 App. D. C. 207. 

This court held that under section 4886 
of the Revised Statutes, as amended 
March 3, 1897, two years was granted 
in such a case before the right to file 
a divisional application had been lost. 
The court based its decision that the 
statutory period could not be reduced 
by equitable considerations or those. of ; 


fix yerrs as 


of 


126, 


were 


as to | 


issue of 


of 





| of 
} emergency might arise in which his in- 
‘vention, which was for rifiing cannon, 
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Zoning Regulations.—Where a 
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tion to street, to which all buildings subsequently erected should conform. the 
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nvalid where the set-back as applied to his building was less than the set-back 
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Zoning Regulation: Set-Back Re- 


quirement.—Whcere a zoning ordinance required petitioner to sct his build- 
ng back from the street line of his lot, held: The ordinance is not so clearly 


trbitrary and unreasonable as to amount to taking 


property without due 


vocess.—Gorieb v. Fox et al. (Supreme Court of the United States.) —Yearly 


Index Page 951, Col. 5 (Volume II.) 
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956, Col. 6 (Volume II.) 
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tion to this rule exists when the prevention of such prosecutions under alleged 


unconstitutional enactments is 


essential to 


the safeguarding of rights of 
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loss is great and immediate.—Cline v. Frink Dairy Co., et al. (Supreme Court 
of the United States.)—Yearly Index Page 958, Col. 1 (Volume II.) 
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ject matter, has the right, in both civil and criminal cases to hold and main- 
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performed. 


The Federal court cannot interfere in a case where the procced- 
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(Supreme Court of the United States.)—Yearly Index Page 957, Col. 1 (Volume 


II.) 
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of due process of law.—Cline v. Frink Dairy Co., et al. (Supreme Court of the 
United States.)—Yearly Index Page 957, Col. 1 (Volume II.) 
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oany v. Packard Motor Car Co., et al. (Supreme Court of the United States.) 
—Yearly Index Page 956, Col. 1 (Volume II.) , 


ATENTS: Long Pendency in Patent Office of Application:’ Equitable Relief. 
Applicant's delay in prosecuting his patent application, if exercised within 
she statutory period authorized for such prosecution does not warrant the dis- 
nissal of a bill for want of equity, the public policy in favor of prompt prosecu- 
ion being a matter for congressional action.—Overland Motor Company v. 
Packard Motor Car Co., et al. (Supreme Court of the United States.)—Yearly 


Index Page 956, Col. 1 (Volume IT.) 


ATENTS: Patent Office Practice: Res Judicata by Cancellation is Qualified 

and Limited.—After a final rejection of a claim and in absence of any sug- 
zestion or consent by Commissioner of Patents that divisional case be filed, 
he Commissicner might have refused to consider a divisional case containing 
such claim, on ground that there is a qualified and limited res judicata, but when 
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Co. et al. (Supreme Court of the United States.)—Yearly Index Page 956, 


Col. 1 (Volume II.) 


ne 


public poliey on the language which we 
have just quoted from y Justice Brewer 
in his opinion in the Telephone case. 

The same doctrine is to be found in 
Crown Cork & Seal Company v. Alumi- 
num Company, 108 Fed. 845, and Colum- 
bia Motor Car Company v. Duerr & Com- 
pany, 184 Fed. 893. 

The ease ef Woodbridge v. United 
States, 263 U. S. 50, is cited by counsel 
for the defendant to sustain their view 
that this is a case in which the doctrine 


| of laches and abandonment may be en- 


forced. The Woodbridge case was an 


| exceptional one. 


Woodbridge had deliberately delayed 
the issue of the patent which he could 
have had for the asking for nine years. 
He had dirccted the Patent Office to 


! keep the papers upon which such issue 


might have been granted in the secret 
archives of the Patent Office, there to re- 
main for one year, a privilege which was 
given him under the law as it then 
existed, 

He failed after the one year to apply 
for the patent for the reason, because, 
as he avowed in subsequent application, 
he wished thereby to postpone the period 
its monopoly until a_ national 


should be more in demand than it then 
was. He was denied a patent for failure 
to comply with the statute. 
Subsequently he secured special legis- 
lation imposing the condition that he 


| should be granted the patent, provided 
first be satisfied that | 


the court should 
he had not forfeited or abandoned his 
right to a patent by publication, delay, 
laches or otherwise. This Court held that 
the delay of nine years for the avowed 
purpose of postponing the period of the 
monopoly was laches and a breach of 
the condition upon which he might avail 
himself of the special corigressional 
privilege granted him. 

; Such a case has certainly no applica- 
tion here. The answer to the question 
should be in the negative, 
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Patent Suits Filed 


—, . 
NOTICE in filing in any court of 
the United States of actions, 
suits or proceedings arising under 

the patent laws, as required by R. 

Comp. St. See. 9467, appear in this 

column currently. The number at 

beginning of each paragraph indi- 
cates number’ of patents involved. 

Abbreviations: D. C. N. D. (S. D., 

E. D. W. D.—)—District Court, 

Northern Division); C. C. A.—Cir- 

cuit Court of Appeals; Ct. Clms.— 

U. S. Court of Claims. See United 

States Daily Law Digest for court 

S. See. 4921. as amended Feb. 18, 

1922, c. 58, Sec. 8, 42 Stat. 392; 

decisions in patent cases. 

1334802, J. Schneider, Insulator 
filed July 16, 1925, D. C., S. D. 
) 32-359, Memeo vinecring & 

High Tension Co., ine 
ed without prejudice, April 

1345483, Scholes, 
filed July 


ee 


clamp, 
N. Y., Doe. 

Mfg. Co., 

Bill dis 
» 1027. 
Railroad switch. 
N. D. Calif. (San 
Francisco), ‘ . Scholes ct al, 
v. Western Pacifie Rail No finding 
as to validity, not infringed (notice dated 
April 19, 1927). 

1389095. (See 15648.) 

1571247, J. Jonas, Hat stretching machine, 
filed April 22, 1927, D. C., S. D. N. Y., Doe. 
BE 41-203, J. Jonas v. J. Paley (The Pioneer 
Equipment Co.). 

1434029, L. H. Shover, 
Dec. 19, 1927, D. C. Ind, 
Horizontal Show Jar Co. vy. 
Gl: Co. Dismissed for 
April 7, 1927. 

1445861, B. von Bulzingslowen, Advertis- 
ing sign,efiled April 26, 1927, D. C., S. D. 
N. Y., Doc. E 41-218, B. von Bultzingslowen 
v. Manheimer-Weiss Sign Co., Ine. 

1506521, I. Florman, Mounting for automo- 
bile ornaments, filed April 27, 1927, D. C., 
S. D. N.-Y., Doe. E 41-219, I. Florman vy. U. 
S. Auto Lamp Mfg. Co., Inc. 

1509418, A. E. Cofrin, Method of making 
crepe paper, filed April 9, 1927, D. C., E. D. 
Wis. (Milwaukee), Doc. 2015), Fort Howard 
Paper Co. v. Hoberg Paper & Fiber Co. 

1519046, J. C. Pewther, -rattler, 
April 21, 1927. D. C. Kans. (2d Div.), 
E 458-N. J. C. Pewther v, Western 
Supply Co. et al 


te, 


Candy jar, filed 
Doc, 884, 
D. .C. 


want of 


Jenkins 
equity, 


filed 
Doe, 
Auto 





| in the premises. 
| the defendants be enjoined 





Panay’ | 


| of section 19 o 


{ 





| proceedings before the ¢ 


; does 


| terms, 


| recites merely that 


| having 
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In Restraining Railway from Moving Shops 


Supreme Court Finds Injunction Was Improperly Isswed 
Against Carrying Out of Order. 


J. F. LAWRENCE ET AL., APPELLANTS, V. 
St. Louis-SAN FRrANciscO RAILWAY 
Co., No. 894; Surreme_CourT or THE 
UNITED STATES. 

A law of the State of Arkansas pro- 
hibits a railroad from removing its shops 
or division points which have been 
located at any place in the State for a 
period of not less than five years, with- 
out previously securing the permission 
of the Corporation Commission to make 
such removal. 4 

The respondent railway underteok to 
cect such a removal without complying 
with the statute and the Commission 
thereupon issued a temporary restrain- 
ing order. The railroad then secured an 
interlocutory injunction to prevent the 
Commission from putting its order into 
effect. There irs 


no showing of 
reparable injury The Suvreme Court 


was 


held in this case that the injunction was 
wrongly issued. 


the 
fol- 


Brandeis delivered 
The full text 


Mr. Justice 
opinion of the Court. 
lows: 

This is a direct appeal from a decree 
for an interlocutory injunction entered 
by the Federal Court for northern Okla- 
homa. The plaintiff below was the St. 
Louis-San Francisco Railway Company; 
the defendants the Corporation Commis- 
sion of that State, its Attorney General 
and some citizens of Sapulpa. The bill 
was filed on January 11, 1927. The case 


was heard on January 19, by three 


| judges under section 266 of the Judicial 


Code, as amended, and was decided on 
the same day. No opinion was delivered. 

The Act of February 5, 1917, Compiled 
Oklahoma Laws 1921, sections 3482-34385, 
section 5548, prohibits a railroad from 
removing its “shops or division points 
which have been located at any place in 
this State for a period of not less than 
five years without previously securing 
the permission of the Corporation Com- 
mission to make such removal.” 
Rerioval Enjoined 
Ten Years Ago 

Railread shops and a division point of 
the St. Louis-San Francisco system have 
been located in Sapulpa, Okla., since 
1890. The Railway indicated a purpose 


| to remove these shops and the division 


point to Tulsa. On February 19, 1917, 
the Corporation Commissicn issued, 
upon complaint of citizens of Sapulpa 
and upon notice to and hearing of the 
Sailway, a temporary restraining order 
enjoining the removal. The railway 
acquiesced in this order; the Commission 
retained jurisdiction of the cause; and 
neither party took any action therein for 
nearly 10 years. 

In December, 1926, while the restrain- 
ing order issued in 1917 was in force, the 
Railway, without leave of the Commis- 
sion and without making any application 
in the cause, directed that the division 
point for passenger trains be changed in 
January, 1927, to Tulsa; and it indicated 
a purpose to remove its shops to West 
Tulsa. Thereupon, the complaining 
citizens of Sapulpa filed in the cause a 
motion, which, reciting these facts, 
prayed that the cause be set for hearing 
and that meanwhile the Commission pro- 
hibit the Railway from making any 
change. The Commission set the hearing 
for January 17, 1927, and renewed the 
temporary restraining order. 

The railway brought this suit shortly 
before the day set for the hearing by the 
Commission. The bill charges that the 
Oklahoma Act violates the commerce 
clause, the due process clause and the 
equal protection clause; 4nd that, hence, 
the Commission is without jurisdiction 
The sole prayer is that 
“trom com- 
pelling plaintiff to submit to the, juris- 


| diction of the Corporation Commission 


in the several matters aforesaid,” that 


| is, the proposed removal from Sapulpa. 


The decree is broader than the prayer. 


It enjoins the Commission from hearing | 


the cause pending before it; from taking 
any other action therein; from making or 
enforcing any order restraining the rail- 


| way from removing its shops or dis 


point from Sapulpa, and specifically fr 
putting into effect a contemplated pa 
senger train on January 
1927, the schedule being intended 
facilitate the divi 
point. It enjoins the other defendants 
from in any y in the 
mMimMssion. 


the requirement 


schedule 


change of the sion 


participation 


srards 
re Act of October 15, 
730, 7338; 
Title 238, 
order 
forth the 
the same, 

wr oe 
Oklahoma 
nor does it 


The decree dis: 


} 
h 
320, od otat. 


of Laws, 


1914, chapter 
United States Code 
section 3 p. 909, “That every 
for an injunction shall set 
reasons for the issuance of 
shall be specific in terms 
not declare that the 
statute unconstitutional; 


is 


| state any other reason why the action 
enjoined 
| rights. 


is a violation of plaintiff’s 
even in general 
danger of irvepar- 
forth no fact from 
can be inferred. It 
the case was. sub- 
affidavits and that “the court 
considered said affidavits and 
having heard argument of ceunse! both 
for plaintiff and defendants, is of the 
opinion that the temporary injunction 
prayed for by plaintiff hercin should be 
in all things granted.” 
Form of Order Held 
Not to Void Decree 

Aithough proper practice demands 
that the provision thus prescribed by 
Congress be scrupulously observed, dis- 
regard of the statutory requirement con- 
cerning the form of the order did not 
render the interlocutory decree void. 
Druggan v. Anderson, 269 U. S. 36, 40. 
It must, however, be reserved, because 
the verified bill and the affidavits fail to 
supply that evidence of danger cf _ ir- 
reparable injury to plaintiff which is es 
sentiai to justify issuanee of a 
vary injunction. Indeed, it appears 
firmatively from the allegations of the 


It not recite, 
that there is 
loss It sets 


such danger 


docs 


able 
which 


mitted on 


Mlpo- 


uf- | 





| validity of the Oklahoma law. 


| action falling within the prohibition 
| the Commission’s order was January 23, 


' ger trains from Sapulpa to Tulsa. 


| schedule to go into effect. 


2 . 

bill and the facts testified to in the af- 
fidavits that irreparable injury would not 
have resulted from the failure to issue 
a restraining order before serving no- 
tice on-the defendants; that the inter- 
locutory injunction should have been de- 
nied, except possibly as to the adoption 
of the new passenger train schedule on 
January 1927; and that otherwise 
action by the court should have awaited 
the final hearing. 

The only relief prayed for in the bill 
is that the defendants be enjoined “from 
compelling plaintiff to submit to the 
jurisdiction of the Corporation Commis- 
sion the several matters aforesaid.” 


on 
ae, 


in 


| There is no prayer for general relief. No 


right or interest of the Railway would 
have been prejudiced by participating in 
ihe hearing before the Commission and 
1iting the result thereof. The Rail- 
way would not thereby have waived its 
vight to contest in the Federal court the 
Nor would 
delay in making application to the Fed- 
cral court have subjected it to penalties 
under the Oklahoma law. The earliest f 
date on which the Railway is definitel 
to have proposed to take o@@y 


“ 


shown 


1927, when the Railway proposed toput 
into effect the new schedule involving 
change of the division point for passen- 
The 
hearing before the Commission had been 
set for January 17, 1927, It was clearly 
possible, and was perhaps probable, that 


| the Commission would, after hearing ar- 


zuments*on. that.day, have modified its 
order so. as to permit the passenger 
For the mat- 
ter of serious conccrn to Sapulpa was 
the threatened removal of the shops and 
the freight terminals; not the proposed 
new schedule for passenger trains. 
Moreover, if the Commission had refused 
to permit the passenger schedule to go 
into effect, the Railway would still have 
had ample opportunity before January 
to secure from the Federal court re- 
lief in that respect. 

The broader permission to remove both 
the shops and the division point might 
also have been granted by the Comumis- 
sion if it had been permitted to procced 
with the hearing set for January 17. 
The Railway asserts that the removal 
would result in an improved service and 
in economy in operation. If this ap- 


99 
ov 


| peared true, it was the duty of the Com- 





| ago.’ 


mission, under the Oklahoma law, to au- 
thorize the removal, unless thereby the 
health of the employes of the Railway or 
of their famtilies was imperiled. It is not 
to be assumed that the Railway proposed 
to remove the shops to an unhealthy lo- | 
cation. And it may not be assumed tha 
the Commission would have disregard 
its duty. Grand Trunk Ry. Co. v. Mic 
gan Railroad Commission, 231 U. S. 457, 
464-466; Western & Atlantic R. R. v. 
Georgia Public Service Commission, 267 
U. S, 493, 496. 

The facts alleged in the bill and testi- 


| fied to in the affidavits, show also other- 
| wise that there was not danger of irrep- 
| parable 


loss ‘to piaintiff within estab- 
lished rules. of equity practice. 

The Railway had for 10 years acqui- 
esced in the Commission’s order pro- 
hibiting removal. There had. not been, 
so far as appears, even a suggestion to 
the Commission that the Act under 
which the order issued was invalid or 
that the order was otherwise objection- 
able to the railway. 

The advisability of the removal of the 


shops was a matter as to which the yrail- 


way officials had differed in judgment, 
The vice president in charge of opera- 
tion testified: 

“We should have changed many years 


’ 


The president assured a committee 


| representing Sapulpa in December, 1925, 





OL 


| 
| 


that the city was “the logical place for 
the terminal now located there, oe 
arable loss to plaintiff within estab- 
that his company was considering the 
enlargement of the terminals . .. 
and that there was not reason for any 
anxiety on the part of the citizens of 
Sapulpa as to the removal of the ter- 
minals.” . 

In December, 1926, apparently, the 
railway’s officials concluded that, in view 
t the changed traffic and operating con- 
ditions, the time had come when the re- 
moval the shops and division point 
from Sapulpa to Tulsa should be under- 
taken; and that, with a relat@@iv small 
capital oltlay at Tulsa, the xemoval 


ol 


| would result not only in improved serv- 


ice, but also in an important saving in 


| operating expenses, 


But there was no emergency requiring 


| the issue of an interlocutory injunction, 


To the railway the matter was not one 
of vital concern. For it, time was not of 
the essence. 

The effect of the Commission’s re- 
straining order was merely to keep 
things in status quo until the final hear« 
ing in the federal court. The interlocu- 
tory decree set the railway free to re. 
move the shops before the case could be 
heard on final hearing. By ending the 
status quo which had existed for 10 
years, it exposed the city and its citizens 
to danger of irreparvble loss. 

The change subjected Sapulpa to 
grave and immediate peril. Removal of 
the shops which had been located in 
Sapulpa for a generation would prob- 


| ably affect property values seriously and 


might bring disaster in its train. 

It might ruin businesses. It might re- 
sult in unemployment. It might compel 
many of Sapulpa’s citizens to seck 
homes elsewhere. 0i application for an 
interlocutory injunction such considerae 
tions are of weight. 

We have no occasion to determine 
whether the Oklahoma Act is obnoxious 
to the Federal Constitution. But as 
bearing upon the propriety of issuing 
the temporary injunction, the fact is im- 
portant and the controversy concerns 
the respective powers of the Nation an 
of the States over railroads engaed j 
interstate commerce. Such railroads al 

Continued on Page 13, Column 7.) 
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Anti-Trust Law of Colorado Is Found to Be Invalid 
For Failure to Fix Definite Standard of Criminality| 





Vagueness Violates 
Due Process Clause 
Supreme Court Holds Statute 


Lacking in Essential 
Factors. 





Foster CLINE, AS District ATTORNEY FOR 
THE CITY AND CouNTY oF DENVER, 
STATE OF COLORADO, APPELLANT, Vv. 
Frink Datry Company, THE WHuINpD- 
sok FARM Datry Company, THE C1i- 
MAX DAIRY COMPANY, CORPORATIONS OF 
CoLoraDo; H. Brown CANNON, CLAR- 
ENCE FRINK, A. T. McCLINTOCK, AND 
Morris ROBINSON, No. 304; SUPREME 
Court oF THE UNITED States. 
The Supreme Court of the 

States in this case held the Colorado 

Antitrust Law invalid because it is in- 

definite and uncertain and fails to fix 

an informing standard of criminality. 

Mr. Chief Justice Taft delivered the 
opinion of the Court. The full text fol- 
alows: 

\ This is a direct appeal under section 

of the Judicial Code, as amended by 

Act of February 13, 1925, chapter 

#29, 43 Stat. 936, from a final decree of 

the United States District Court of Colo- 

rado, three judges sitting, granting a 

permanent injunction against the en- 

forcement by a State officer of a State 
law on the ground of its unconstitu- 
tionality. 

The bill was brought by the Frink 
Dairy Company, the Windsor Farm 
Dairy Company and the Climax Dairy 
Company, corporations of Colorado, and 
H. Brown Cannon, Clarence Frink, A. T. 
McClintock and Morris Robinson, citizens 
and residents of the same State, against 
Foster Cline, the District Attorney for 
the City and County of Denver, Colorado. 


Law Against Combinations 


In Restraint of Trade 
The bill alleges that the suit involves 
for decision the question of the validity 
under the Constitution of the United 
States of what is known as the Colorado 
Antitrust Act, being chapter 161 of the 
Session Laws of the State of Colorado, 
for 1913, approved April 17 of that year. 
It avers that the three dairy com- 
panies have been separately conducting 
for years in Denver, Colorado, and its 
vicinity, the sale and distribution of milk, 
butter and all manner of dairy: products, 
that each has invested in its business 
more than $100,000, that they are also 
engaged in interstate commerce, buying 
and selling from without the limits of 
the State; that the individual plaintiffs, 
F Cannon, Frink and Morrison, are _ re- 
‘pectively officers and stockholders of the 
e plaintiff companies, that McClin- 
, the other individual plaintiff, is an 
cer and stockholder of the Beatrice 
Creamery Company, a corporation of 
Delaware also in the dairy business in 
Denver, that the individual plaintiffs, 
experienced dairymen, by painstaking ef- 
fort, fair dealing, and careful manage- 
ment, have gained thousands of  cus- 
tomers, and a well-established trade, and 
that their companies, in addition to their 
tangible property .and assets, have geood 
wills of great value. 

The bill sets out in full the Colorado 
antitrust law which punishes as a crime 
combinations of persons and corporations 
to restrain trade or commerec with cer- 
tain exceptions, and makes it the duty of 
the defendant, the District Attorney, to 
prosecute alleged violations thereof and 
to institute actions for forfeiture of char- 
ters of associtions engaged therein. All 
contracts violating the act are avoided; 
violation of the act is made a good de- 
fense to a suit for merchandise that was 
sold in pursuance of a combination un- 
der it; and a right of action for dam- 
ages against the combiners is given to 
any one injured by the combination. 

One charge of the bil, among others, 
is that the act violates the Fourteenth 
Amendment of the Constitution,,im that 
it deprives the plaintiffs of their liherty 
without due process of law, because it is 
indefinite and uncertain and fails to fix 
any informing standard of criminality. 

The bill alleges that Foster Cline, the 
defendant, in his capacity as district at- 
torney of Denver City and County, has 
been, and still is, claiming that the plian- 

tiffs and their competitors have been and 
now are acting in violation of the Anti- 
trust law; that he has caused an infor- 
mation Dare in the criminal division 


United 
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of the Disfe¢ict Court of the City and 
County of ‘Denver, in which the plaintiffs 
and the Beatrice Creamery Company, a 
Delaware corporation, are charged with 
conspiracy to violate the’ Antitrust Act; 
that he expects to press the case to trial; 
that since the case was instituted, the 
grand jury has been in session and many 
witnesses Summoned and questioned 
about the plaintiffs’ milk business; that 
the defendant Cline has threatened and 
unless restrained by the Court will insti- 
tute further prosecutions, file further 
informations and attempt to procure in- 
jury; and that Cline by this multiplicity 
dictments of the plaintiffs by the grand 
of criminal suits and prosecutions, as 
well as by the civil suits for forfeiture 
of the corporate plaintiffs’ charters he 
has threatened to bring, has already in- 
flicted serious loss to the businesses and 
properties of the plaintiffs and that they 
will be irreparably and immeasureably 
damaged thereby unless he is restrained. 


Motion to Dismiss 


Denied by Court 

A motion to dismiss was made by the 
defendant, on the ground that the» bill 
presented no case for equitable relief. 
On the hearings before the three judges, 
a preliminary injunction was issued and 
the motion to dismiss was denied. The 
defendant standing upon his motion to 
dismiss and declining to plead further, 
a decree for a permanent injunction was 
‘.gentered, and this is an appeal from that 


irc. 

the first question is whether the prac- 
pe precedents in equity justified the 
granting of relief by injunction 





with suits for forfetiture of corporate 
franchises, were threatened. The gen- 
eral rule is that a court of equity is 
without jurisdiction to restrain crimi- 
nal proceedings to try the sare right 
that is in issue before it; bae an excep- 
tion to this rule exists when the pre- 


j vention of such prosecutions under al- 
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where | therefore, 
one criminal prosecution had been be- |.quiry, the 


leged unconstitutional enactments is es- 
sential to the safeguarding of rights of 
property, and when the circumstances 
are exceptional and the danger of irre- 
parable loss is both great and immedi- 
ate. Fenner v. Boykin, 271 U. S. 240, 
248; Packard vw. Banton, 264 U. S. 140; 
Hygrade Provision Co. v. Sherman, 266 
U. S. 497, 502; Terrac v. Thompson, 262 
U. S. 197, 214; Ex parte Young, 209 
U. S. 123; Davis & Farnum Mfg. Co. v. 
Los Angeles, 189 U. S. 207, 218; Dob- 
bins v. Los Angeles, 195 U. S. 233, 236, 
241; In re Sawyer, 124 U. S. 200, 209, 
211. 

The affidavits in support of the bill 
were very full in their showing that the 
District Attorney by his action and 
threats had already greatly injured their 
properties and their businesses. They 
present a case in which the question of 
the validity of the Act under which, if 
invalid, great injuries to properties and 
businesses are being unjustly inflicted 
should be promptly settled. We think 
the basis for equitable jurisdiction is 
made sufficiently clear. 


Judges Influenced 


By Previous Decision 

It is objected, however, that te in- 
junction can not be supported under the 
authorities, im so far as it is directed 
against actual proceedings pending in 
the criminal court. One of the District 
Judges below dissented from this part 
of the decree. Of course the injunction 
is not only against actual prosecution 
but is also against a multiplicity of fu- 
ture suits and the threatened proceed- 
ings for forfeiture, by which the Attor- 
ney General proposes to end the busi- 
nesses of all the plaintiffs, and the ob- 
jection would only lead to a narrowing 
of the decree. The majority in the Dis- 
trict Court were influenced by a remark 
of this Court in Davis & Farnum Com- 
pany v. Los Angeles, supra, in speaking 
of a bill to restrain invasion of rights 
of property by the enforcement of an 
unconstitutional law, in which the Court 
said: 

“It would seem that if there were juris- 
diction in a court of equity to enjoin 
the invasion of property rights through 
the instrumentality of an unconstitu- 
tional law, that jurisdiction would not 
be ousted by the fact that the State 
had chosen to assert its power to enforce 
such law by indictment or other criminal 
proceeding.” 

This semble does not seem to have re- 
ceived the approval of the Court in Ex 
parte Young, 209 U.S. 123, where it was 
said: 

“It is further objected (and the ob- 
jection really forms part of the conten- 
tion that the State can not be sued) that 
a court of equity has no jurisdiction to 
enjoin criminal proceedings, by indict- 
ment, or otherwise, under the State law. 
This, as a general rule, is true. But there 
are exceptions. When such indictment 
or proceding is brought to enforce an al- 
leged unconstitutional statute, which is 
the subject matter of inquiry in a suit 
already pending in a Federal court, the 
latter court having first obtained juris- 
diction over the subject matter, has the 
right, in both civil and criminal cases, 
to hold and maintain such jurisdiction, 
to the exclusion of all other courts, until 
its duty is fully performed. Prout v. 
Starr, 188 U. S. 587,544. But the Fed- 
eral Court can not, of course, interfere 
in a case where the proceedings were 
already pending ina State court. Tay- 
lor v. Taintor, 16 Wall. 366, 370; Hark- 
rader v. Wadley, 172 U. S. 148.” 

We therefore agree with the view of 
the dissenting Judge that the injunction 
is too broad, in so far as it restrains 
proceedings actually pending, and that 
it must be accordingly modified. 

This brings us to the consideration of 
the constitutionality of the Anti-Trust 
Act. We think that the act is so vague 
and uncertain in its description of what 
shall constitute its criminal violations 
that it is invalid under the Fourteenth 
Amendment. It in this respect violates 
due process and can not be distinguished 
from the case of United States v. Cohen 
Grocery Company, 255 U. S. 81. The law 
there under consideration was the fourth 
section of the Lever Act re-enacted in 
1914, Act of October 22, 1919, c. 80, 
sec, 2, 41 Stat. 207. It provided as 
follows: — 

“That it is hereby made unlawful for 
any person willfully to make any unjust 
or unreasonable rate or charge in hand- 
ling or dealing in or with any neces- 
saries; to conspire, combine, agree, or 
arrange with any other person to exact 
excessive prices for any necessaries. Any 
person violating any of the provisions 
of this section upon conviction thereof 
shall be fined not exceeding $5,000 or 
be imprisoned for not more than two 
years, or both.” 

The Court said: 

“The sole remaining inquiry, there- 
fore, is the certainty or uncertainty of 
the text im question, that is, whether 
the words, “That it is hereby made un- 
lawful for any person willfully to make 
any unjust or unreasonable rate or 
charge in handling or dealing in or with 
any necessaries,’ constituted a fixing by 
Congress of an ascertainable standard of 
guilt and are adequate to inform persons 
accused of violation thereof of the 
nature and cause of the accusation 
against them. That they are not, we are 
of opinion, so clearly results from their 
mere statement as to render elabora- 
tion on the subject wholly unnecessary. 
Observe that the section forbids no 
specific or. definite act. It confines the 
subject-matter of the investigation 
which it authorizes to no element es- 
sentially inhering in the transaction as 
to which it provides. It leaves open, 
the widest conceivable in- 
scope of which no one can 


gun and where many others, together | foresee and the result of which no one 








Certainty Required 
To Apply Provisions 


to Eliminate Guesswork as 


Terms Must Be Clear Eno 
to Meaning. | 


can foreshadow or adequately guard 
against. 
doubt the soundness of the observation 
of the court below, in its opinion, to 
the effect that, to attempt to enforce the 
section would be the exact equivalent 
of an effort to carry out a statute which 
in terms merely penalized and punished 
all acts detrimental to the public interest 
when unjust and unreasonable in the 


In fact, we see no reason to 


estimation of the court and jury.” 
The opinion cites In support of its 
conclusions, United States v. Reese, 92 
U. S. 214, 219-220; United States v. 
Brewer, 139 U. S. 278, 288; Todd v. 
United States, 158 U. S. 278, 282; 
United States v. Sharp, 27 Fed. Gases, 
1041, 1043; Chicago & Northwestern 
Ry. Co. ‘v. Day, 25 Fed. 866, 867; Tozier 
v. United States, 52 Fed. 917, 919-920; 
United States v. Capital Traction Co., 
34 App. D. C. 592; United States v. 
Pennsylvania R. R. Co., 242 U. S, 208, 
237-238; also International Harvester 
Company v. Kentucky, 234 U. S. 216, 
221; Collins v. Kentucky, 234 U. S. 635, 
637; American Seeding Machine Com- 
pany v. Kentucky, 236 U. S. 610, 682. 
The Colorado Anti-Trust law de- 
nounces conspiracies and combinations 
of persons and corporation, 1st, to 
create and carry out restrictions in trade 
or commerce preventing the full and 
free pursuit of any lawful business in 
the State; 2nd, to increase or reduce 
the price of merchandise, products or 
commodities; 3rd, to prevent competi- 
tion in the making, transportation, sale 
or purchase of commodities or merchan- 
dise; 4th, to fix any standard of figures 
whereby the price shall be controlled 
or established; 5th, to make or execute 
any contract or agreement to bind the 
participants not to sell below a com- 
mon standard, or to keep the price of 
the article at a fixed or graded figure, 
or establish or settle the price between 
themselves so as to preclude a free and 
unrestricted competition among them- 


selves, or to pool, combine or unite any 
interest they may have in such busin 
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of making, selling or transporting that 
the price of the article may be affected. 
The foregoing language sufficiently de- 
scribes for purposes of a criminal 
statute the acts which it intends to 
punish, but the Colorado law does not 
stop with that. It is accompanied by two 
provisos which materially affect its pur- 
port and effect. They are as follows: 
“And all such combinations are hereby 
declared to be against public policy, un- 
lawful and void; provided that no agree- 
ment or association shall be deemed to 
be unlaful or within the provisions of 
this act, the object and purposes of 
which, are to conduct operations at a 
reasonable profit or to market at reason- 
able profit those products which can not 
otherwise be so marketed; provided 
further that it shall not be deemed to be 
unlawful, or within the provisions of 
this act, for persons, firms or corpora- 
tions engaged in the business of selling 
or manufacturing commodities of a 
similar or like character to employ, 
form, organize or own any interest in 
any association, firm or corporation 
having as its object or purpose the trans- 
portation, marketing or delivering of 
> 


such commodities; . . . 
Fixed Standard Lacking 


To Measure Criminality 

The effect of the first proviso is that 
combinations, with the purposes defined 
in the first, second, third, fourth and fifth 
paragraphs of section 1, and declared 
thereby to be unlawful and void, are not 
to be regarded as unlawful if their pur- 
pose shall be to obtain only a reasonable 
profit in such products or merchandise 
as can not yield a reasonable profit ex- 
cept by marketing them under the com- 
binations previously condemned. 

The second is like the first in declar- 
ing that it shall not be unlawful or with- 
in the condemnatory provisions of the 
Act for persons engaged in the business 
of selling or manufacturing commodities 
of a class that can only be dealt with 
at a reasonable profit by such previously 
condemned trust methods, to employ or 
own interest in an association having 
as its object the transportation, market- 
ing or delivering of such commodities 
at a reasonable profit 

These provisos make the line between 
lawfulness and criminality to depend 
upon, first, what commodities need to 
be handled according to the trust meth- 
ods condemned in the first part of the 
Act to enable those engaged in dealing 
with them to secure a reasonable profit 
therefrom; second, to determine what 
generally would be a reasonable profit 
for such a business; and third, what 
would be a reasonable profit for the de- 
fendant under the circumstances of bis 
particular business. 

It would, therefore, be a complete de- 
fense for the defendant to prove in this 
case that it is impossible to sell milk 
or milk products, except by trust methods 
and make a reasonable profit, if he also 
showed that by such methods he had in 
fact only made a reasonable profit. 

We have examined the opinions of the 
Supreme Court of Colorado in reference 
to the construction and operation of these 
provisos in the Colorado Antitrust law. 
Campbell v. The People, 72 Colorado, 213; 
Johnson v. The People, 72 Colorado, 218; 
People v. Apostolos, 73 Colorado, 71; 
and we find nothing there which js in 
conflict with our construction of them 
Such an exception in the statute leaves 
the whole statute without a_ fixed stand- 
ard of guilt in an adjudication affecting 
the liberty of the one accused. 

An attempt to enforce the section will 
be to penalize and punish all combina- 
tions in restraint of trade in a commod- 
ity when in the judgment of the court | 
and jury they are not necessary to enable 





those engaged in it to make it reasonably 
profitable, but not otherwise. Such a 
basis for judgment of a crime would be 
more impracticable and complicated than 
the much simpler question in the Cohen 
Grocery case, whether a price charged 
was unreasonable or excessive. 

The real issue which the proviso would 
submit to the jury would be legislative. 
not judicial. To compel defendants to 
guess on the peril of an _ indictment 
whether one or more of the restrictions 
of the sfatute will destroy all profit or 
reduce it below what would be reason- 
able, would tax the human ingenuity in 
much the same way as that which this 
Court refused to allow as a proper stand- 
ard of criminality in International Har- 
vester Company v. Kentucky, 234 U. S. 


216, 232, 233. 
The Cohen case was a violation of a 


Federal law and involved the Fifth and 
Sixth Amendments, the first providing 
that no person shall be deprived of life, 
liberty or property without due process 
of law, and the second that in all crimi- 
nal prosecutions the accused shall enjoy 
the right to be informed of the nature 
and cause of the accusation. We are 
now considering a case of State legis- 
lation and threatened prosecutions in a 
State court where only the Fourteenth 
Amendment applies, but that requires 
that there should be due process of law 
and this certainly imposes upon a State 
an obligation to frame its criminal stat- 
utes so that those to whom they are ad- 
dressed may know what standard of con- 
duct is intended to be required. 

And such is the effect of our cases. 
Connally v. General Construction Com- 
pany, 269, U. S. 885; International Har- 
vester Company v. Kentucky, 234, U. S, 
216; Collins v. Kentucky. 234 U. S, 634; 
American Seeding Machine Company v. 
Kentucky, 236 U. S. 660: Waters-Pierce 
Oil Company v. Texas, 212 U. S, 86: 
Fox v. Washington, 236 U. §. 979. 
Omaechevarria v. Idaho, 246 U. §. 273 
Miller v. Strahl, 239 U.S. 426: Tedrow 
v. Lewis & Son Co., 255 U.S. 98; Weeds, 
Inc., v. United States, 255 U. S. 109, and 
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In the latest of the foregoing cases 
Connally v. General Construction Com. 
pany, 269 U. S. 385, 391, the validity of 
a statute of Oklahoma providing that 
not more than the current rate of per 
diem wages in the locality where the 
work was performed should be paid to 
laborers, workmen, mechanics, prison 
guards, janitors in public institutions or | 
other persons so employed by and on be- 
half. of the State was before us. We 
held that the provision contained no 
ascertainable standard of guilt, that it 
could not be determined with any degree 
of certainty what sum constituted a cur- 
rent Wage in such locality because the 
term locality under the circumstances of 
that case was fatally vague and uncer- 
tain. We said (p. 891): 

“The terms of a penal statute creating 
a new offense must be sufficiently ex- 
plicit to inform those who are subject to 
it what conduct on their part will render 
them liable to its penalties, is a well- 
recognized requirement, consonant alike 
with ordinary notions of fair play and 
the settled rules of law. And a statute 
which either forbids or requires the do- 
ing of an act in terms so vague that men 
of common intelligence must necessarily 
guess at its meaning and differ as to its 
application violates the first 
due process of law. . . . 

“The question whether given legisla- 
tive enactments have been thus wanting 
in certainty has frequently been Before 
this court. In some of the cases the 
statutes involved were upheld; in others, 
declared invalid. The precise point of 
differentiation in some instances is not 
easy of statement. But it will be enough 
for the present purposes to say gener- 
ally that the decisions of the court up- 
holding statutes as sufficiently certain 
rested upon the conclusion that they em- 
ployed words or phrases having a techni- 
cal or other special meaning, well enough 
known to enable those within their reach 
to correctly apply them. Hygrade Pro- 
vision Company v. Sherman, 266 U. S. 
497, 502; Omaechevarria v. Idaho, 246 
U. S. 348, 348, or a well settled common } 
law meaning, notwithstanding an ele- 
ment of degree in the definition as to 
which estimates might differ. Nash v. 
United States, 229 U. S. 373, 376; In- | 
Co. v. Kentucky, 
page 223, or, as broadly stated 
by Mr. Chief Justice White in United 
States v. L. Cohen Grocery Company, 
255 U. S. 81, 92, that for reasons found 
to result either from the text of the 
statutes involved or the’ subjects with 
which they dealt, a standard of some 
sort was afforded.” 

| 
| 
' 
| 


Appellant Relies 


On Previous Decision 

The chief authority upon which coun- 
sel for the appellant rely is the case of 
United States v. Nash, 229 U. S. 375, 376. 
That case involved the question whether 
the Sherman Anti-Trust law .in making 
criminal every contract and all monopo- 
lies in restraint of interstate trade or 
commerce fixed a permissible and ascer- 
tainable standard of guilt. It was held 
that it did. 

Because this Colorado act is an anti- 
trust law punishing with even more de- 
tail of description all combinations in 
restraint of trade in Colorado with the 
excepting provisos, it is supposed that 
the Nash case has direct application and 
supports the claim of validity for the 


essential of 
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ternational Harvester 
supra, 


Act. Tt is first to be moted that the j 
Court in its consideration of the Cohen 
case had before it the Nash case, and 
found nothing in that case inconsistent | 
with its Cohen case ruling. 

In the Nash case we held that the 


common law precedents as to what con- 
stituted an undue restraint of trade were 
quite specific enough to advise one en- 
gaged in interstate trade and commerce 
what he could and could not do under the | 
statute. In commenting on and affirm- 
ing the Nash case this Court said in | 
International Harvester Company vv. | 
Kentucky, 234 U. S. 216, 223: 

“The conditions are aS permanent as 
anything human, and a great body of 
precedents on the civil side, coupled with 
familiar practice, make it comparatively 
easy to keep to what is safe.” i 

The common law precedents as to for- 


bidden and permissible restraints of | 





Dairy Industry 


Setback Requirement 
Declared to Be Valid 


Refusal by City Council of Roa- 
noke, Va., of Building Per- 
mit Upheld. 


Gores, PETITIONER, V. CHARLES D. 
ET AL, MEMBERS OF THE CITY 
OUNCIL OF ROANOKE, VA., ET AL, NO. 
99; Supreme CouRT OF THE UNITED 

STATES. / 

A zoning ordinance of the city of Roa- 
noke required the petitioner to set his 
building back from the street line of his 
On writ of certiorari to the Supreme 
Court of Appeals of the State of Vir- 
ginia the Supreme Court of the United 
States held that the ordinance is not so 
clearly arbitrary and unreasonable as to 
amount to taking property without due 
process. 

Mr. Justice Sutherland delivered the 
opinion of the court. The full text of it 
follows: 

For the declared purpose of establish- 
ing building lines and regulating and 
restricting the construction and location 
of buildings, and for other purposes, an 
ordinance of Roanoke, Va., divides the 
city into “business” and “residential” 
districts. Another ordinance, as amended 
July 11, 1924, creates a set-back or build- 
ing line, with relation to the street, to 
which all buildings subsequently erected 
must conform. 

The line must be at least as far from 
the street as that occupied by 60 per 
cent of the existing houses in the block, 
the word “block” being defined to mean 
only that portion on the same side of the 
street where the new building is pro- 
posed, bounded by the nearest intersect- 
ing streets to the right and left thereof. 
The city council by a proviso reserved to 
itself the authority to make exceptions 
and permit the erection of buildings 
closer to the street. 


Council Made Exception 


In Case of Petitioner 

Petitioner owns several building lots 
within the residential district upon one 
of which he has a dwelling house. He 
applied to the city council for a permit 
to erect a brick store building upon an 
adjoining lot, and, after investigation, 
the council by resolution gave him per- 
mission to erect a brick store 34 2-3 feet 
back from the street line. He thereupon 
sought by mandamus to compel the coun- 
cil to issue a permit to occupy the lot 
for his building up to the street line, 
alleging the unconstitutionality of the 
set-back ordinance. 

The judgment of the court of first in- 
stance was against him, sustaining the 
validity of the ordinance and the action 
of the council. This judgment was af- 
firmed by the State Supreme Court, 145 
Va. 554, which held that the ordinance 
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trade were reviewed at great length by 
the Circuit Court of Appeals of the 
Sixth Circuit in a case under the Fed- 
eral Anti-Trust Act in United States v. 
Addystone Pipe Company, 85 Fed. 271. 
It subsequently came to this Court, and 
is reported in the 175th United States, 
211. The Federal Anti-Trust Act de- 
clares every contract, combination in 
the form of trust or otherwise, or con- 
spiracy in restraint of interstate trade 
to be illegal and every one taking part 
in it to be guilty of a misdemeanor. 


Incidental Restrairet 
Of Trade Often Legal 


In United States wv. Trans-Missouri 
Freight Association, 166 U. S. 290 and 
United States v. Joint Traffic Associa- 
tion, 171 U. S. 505, the opinions of the 
Court left the impression among many 
that every contract in restraint of trade, 
no matter whether lawful and reason- 
able or void and unenforceable at com- 
mon law was within the penalty of the 
statute. Such a conclusion was not nec- 
essary to the decision, and it was quite 
evident when the opinions were analyzed 
that it was recognized in their text that 
there were incidental restraints of trade 
that the statute was mot intended to 
cover. 

This was made clear by the later deci- 
sion in Cincinnati Packet Company v. 
Bay, 200 U.S.179. The view was fully 
confirmed in United States v. Standard 
Oil Company, 221 U. S. 1, and United 
States v. American Tobacco Company, 
221 Uz. S. 106, where the language of 
the Federal statute was read in the light 
of the common law, and in accordance 
with its reason, and was construed not 
to penalize such partial restraints of 
trade as at common law were not only 
permitted but were ; romoted in the in- 
terest of the freedom of trade itself. 

The review of the many common law 
precedents as to due and undue re- 
straints of trade shows that in only one 
or two cases, and those not well con- 
sidered, was there left to the court or 
jury as acriterion of the validity of a 
restraint of trade the reasonableness of 
the prices fixed or the profit realized un- 
der it. 


Chief Aim of Contracts 
Was Found Lawful 


The Addystone case, supra, which in- 
volved a scheme for fixing prices, this 
Court quoted with approval the follow- 
ing passage from the lower court’s opin- 
ion (85 Fed. 271, 293) : 

- the affiants say that, in their 
opinion, the prices at which pipe has 
been sold by defendants have been rea- 
sonable. We do not think the issue an 
important one, because, as already 
stated, we do not think that at common 
law there is any question of reasonable- 
ness open to the courts with reference 
to such a contract.” 

In the same case the Circuit Court of 
Appeals, referring to cases in restraint 
of trade, said (pp. 283 and 284): 

**But these cases all involved contracts 


LContinued on Page 13, Column 5. 
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Building Ordinances 


was valid and 
grant of power. 
1922, p. 46. 

The ordinances summarized above 
were those in effect when the permit was 
granted by the council, and they alone 
are involved in this inquiry. The attack 
here is upon the set-back ordinance, and 
that is assailed as contravening the due 
process of law and equal protection 
clauses of the Fourteenth Amendment to 
the Federal Constitution. 

It is said, first, that the standard fur- 
nished is so vague and uncertain as in 
reality to be no standard at all, since 
the houses, or 60 per cent of them, in 
any block may stand at a variety of dis- 
tances from the street, in which event it 
cannot be determined from the ordinance 
whether 60 per cent of the houses near- 
est to the street or 60 per cent of those 
farthest from the street or some other 
method of calculation is to govern. 

But in the present case this contention 
may be put aside, simce (a) the permit 
was granted and the building line fixed 
under the proviso which reserved to the 
council in appropriate cases authority to 
fix the building line without reference to 
this limitation, and (b) as to the existing 
houses in the block in question, the ac- 
tual differences in respect of the building 
lines upon which more than 60 per cent 
of them stood are so slight as to be en- 
tirely negligible upon the question of 
certainty. 


within the legislative 
Acts of the Assembly, 


Position More Favorable 
Than Others on Block 


The evidence shows that the variation 
in the location of 80 per cent of the exist- 
ing houses was only one-tenth of a foot 
and, ignoring this inconsequential dif- 
ference, the established building line was 
slightly over 42 feet back from the street. 
The line designated for petitioner’s build- 
ing was substantially more favorable to 
him than this, being more than seven 
feet nearer the street. 

Whether the provision of the ordi- 
nance, fixing the line with relation to 
the location of 60 per cent of the exist- 
ing houses, in its general, or in some 
other specific, application is so vague as 
to amount to a denial of due process, is 
2 question which does not concern peti- 
tioner, since, as applied to the facts in 
the present case, it is definite enough, 
and since, in any event, he has been ex- 
cepted from the operation of the provi- 
sion; and it does not appear that the al- 
leged unconstitutional feature of which 
he complains has injured him or oper- 
ated to deprive him of any right under 
the Federal Constitution. Oliver Iron 
Co. v. Lord, 262 U. S. 172, 180-181; Chi- 
cago Board of Trade v. Olsen, 262 U. S. 
1, 42; Dahnke-Walker Co. v. Bondurant, 
257 U. S. 282, 289; Jeffrey Mfg. Co. v. 
Blagg, 235 U.S. 571, 576; Plymouth Coal 
Co. v. Pennsylvania, 232 U. S. 531, 
544-545, 

The proviso, under which the council 
acted, also is attacked as violating the 
equal protection clause on the ground 
that such proviso enables the council un- 
fairly to discriminate between lot owners 
by fixing unequal distances from the 
street for the erection of buildings of 
the same character under like cireum- 
stances. We cannot, of course, construe 
the ordinance as meaning that the power 
may be thus exerted; nor may we as- 
sume in advance that it will be exercised 
by the council capriciously, arbitrarily, 
or with inequality. It will be time 
enough to complain when, if ever, the 
power shall be thus abused. 


4 


Reservations to Make 


Exceptions Unassailable 

The proviso evidently proceeds upon 
the consideration that an inflexible appli- 
cation of the ordinance may under some 
circumstances result in unnecessary 
hardship. In laying down a general rule, 
such as the one with which we are here 


concerned, the practical impossibility of 


anticipating in advance and providing in 
specific terms for every exceptional case 
which may arise, is apparent. 


sult in great and needless hardship, en- 
tirely disproportionate to the good which 
will result from a literal enforcement of 
the general rule. 

Hence the wisdom and necessity here 
of reserving the authority to determine 


whether, in specific cases of need, excep- 
tions may be made without subverting 
the general purposes of the ordinance. 
We think it entirely plain that the reser- 


vation of authority in the present ordi- 


nance to deal in a special manner with 
cases is unassailable 


such exceptional 
upon constitutional grounds. Wilson v. 
Eureka City, 173 OU. S. 32, 36-87; In re 
Flaherty, 105 Cal. 
Fiske, 72 Cal. 125, 127. 

Yick Wo v. Hopkins, 118 U. S. 
upon which petitioner relies, is not to 
the contrary. The ordinance there 
volved vested uncontrolled discretion 


tion was actually exercised for the ex- 


press purpose of depriving the petitioner 
in that case of a privilege that was ex- 
See Crowley v. Chris- 


tended to others. 
tensen,/137 U. S. 86, 94. 


The remaining contention is that the 
compelling petitioner to 
set his building back from the street line 
of his lot, deprives him of his property 
Upon that 
question the decisions are divided, as 
they are in respect of the validity of zon- 


ordinance, by 
without due process of law. 


ing regulations generally. 


Zoning Ordinances Are 


Valid Under Constitution 

But, after full consideration of the 
conflicting decisions, we recently have 
held, Euclid vy. Ambler Co., 272 U. S. 365 
(1 U.S. Daily, 3273) that comprehensive 
zoning laws and ordinances, prescribing, 
among other things, the height of build- 
ings to be erected (Welch v. Swasey, 214 
U. S. 91) and the extent of the area to 
be left open for light and air and in aid 
of fire protection, ete., are, in their gen- 
eral scope, valid under the Federal Con- 
stitution. 

It is hard to see any controlling dif- 


And yet 
the inclusion of such cases may well re- 


558, 562; Ex parte 
356, 
in- 
in 
the board of supervisors, and this discre- 





‘Supreme Court Finds oning Ordinance 
Involve Taking of Property Without Due Process 
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Arbitrary Regulations 
Only to Be Disturbed 


Legislative Bodies Better Quali- 
fied Than Courts to Deter- 
mine Necessity. 


ference between regulations which re- 
quire the lot owner to leave open areas 
at the sides and rear of his house and 
limit the extent of hi: use of the space 
above his lot and a regulation which re- 
quires him to set his building a reason- 
able distance back from the street. Each 
interferes in the same way, if not to the 
same extent, with the owner’s general 
right of dominion over his property. All 
rest for their justification upon the same 
reasons which have arisen in recent 
times as a result of the great increase 
and concentration of population in urban 
communities and the vast changes in the 
extent and complexity of the problems of 
modern city life. Euclid v. Ambler Co., 
supra, p. 386. 

State legislatures and city councils, 
who deal with the situation from a prae- 
tical standpoint, are better qualified than 
the courts to determine the necessity, 
character and degree of regulation which 
these new and perplexing conditions re- 
quire; and their conclusions should not 
be disturbed by the courts unless clearly 
arbitrary and unreasonable. Zahn v. 
Board of Public Works, — U. 8. — (U.S, 
D., Yearly Index 803, Vol. II), and au- 
thorities cited. (Decided May 16, 1927). 

The property here involved forms part 
of a residential district within. which, it 
is fair to assume, permission to erect 
business buildings is the exception and 
not the rule. The members of the city 
council, as a basis for the ordinance, set 
forth in their answer that front yards 
afford room for lawns and trees, keep 
the dwellings farther from the dust, 


noise and fumes of the street, add to the. 


attractiveness and comfort of a residen- 
tial district, create a better home en- 
vironment, and, by securing a greater 
distance between houses on opposite 
sides of the street, reduce the fire haz- 
ard; that the projection of a building be- 
yond the front line of the adjacent dwell. 
ings cuts off light and air from them, 
and, by interfering with the view of 
street corners, constitutes a danger in 
the operation of automobiles. , 


Refuse to Interfere With 
State Court’s Decision 


We cannot deny the existence of these 
grounds — indeed, they seem obvious. 
Other grounds, of like tendency, have 
been suggested. The highest court of 
the State, with greater familiarity with 
the local conditions and facts upon which 
the ordinance was based than we pos- 
sess. has sustained its constitutionality; 
and that decision is-entitled to the great- 
est respect and, in a case of this kind, 
should be interfered with only if in our 


judgment it is -plainly wrong, Welch v. . 


Swasey, supra, p. 106, a conclusion which, 
upon the record before us, it is impos- 
sible for us to reach. 

The courts, it is true as already sug- 
gested, are in disagreement as to the 
validity of set-back requirements. An 
examination discloses that one group of 
decisions holds that such requirements 
have no rational relation to the public 
safety, health, morals, or general wel- 
fare, and cannot be sustained as a legiti- 
mate exercise of the police power. 


The view of the other group is exactly 
to the contrary. In the Euclid case, upon 
a review of the decisions, we rejected 
the basic reasons upon which the deci- 
sions in the first group depend and ac- 
cepted those upon which rests the oppo- 
site view of the other group. Nothing 
we think is to be gained by a similar 
review in respect of the specific phase of 
the general question which is presented 
here. As to that, it is enough to say 
that, in consonance with the principles 
announced in the Euclid case, and upon 
what, in the light of present day condi- 
tions, seems to be the better reason, we 
sustain the view put forward by the lat- 
ter group of decisions, of which the fol- 
lowing are representative: Windsor v. 
Whitney, 95 Conn. 357; Matter of Wulf- 
sohn v. Burden, 241 N. Y. 288, 303; Lin- 
coln Trust Co. v. Williams Bldg. Corp., 
229 N. Y. 313. 


Ordinance Declared 


To Be Constitutional 
Eubank v. Richmond, 226 U. S. 1387, 


which is petitioner’s main reliance upon. 


this point, presented an altogether dif- 
ferent question. The ordinance there 
considered required the committee on 
streets to fix a building line upon the 
request of the owners of two-thirds of 
the property abutting on any street. The 
ordinance was held bad by this court (p. 
143) because it left no discretion in the 
committee. “The action of the committee 
is determined by two-thirds of the prop- 
erty owners. In other words, part of the 
property owners fronting on the block 
determine the extent of use that other 
owners shall make of their lots, and 
against the restriction they are impotent, 
This we emphasize. 

One set of owners determine not only 
the extent of use but the kind of use 
which another set of owners may make 
of their property.” And the court ex- 
pressly declined (p. 144) to consider the 
power of a city to establish a building 
line or regulate the structure or height 
of buildings. 

Since upon consideration we are une 


able to say that’ the ordinance under re- _ 


view is “clearly arbitrary and unreason- 


able, having no substantial relation to 


the public health, safety, morals, or gen- 
eral welfare,” we are bound to sustain it 
as constitutional. Euclid v. Ambler Co, 
supra, p. 395. 

Judgment affirmed 

May 31, 1927. 
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Mergers ~ 


Examiners Report Recommends Denial of Request 
To Consolidate Units of New York Central System 


Plan Fails to Include 
Short Line Railroads 


Five Smaller Roads Intervene 
to Secure Their Inclusion in 
Any Unification. 


[Continued from Page 10.] 
Lines. The properties are now operated 
as sepagate units but under common con- 
trol. 


“While such conirol has enabled some 
progress to be made,” the applicants 
said, “in the unification of terminals and 
coordination of operation, the necessity 
of protecting earnings of each carrier 
prevents further unification and _ co- 
ordination under present conditions.” 

A total of 11,507 miles of main line 
and 26,090 miles of all tracks is involved 
in the proposal. 

Five short line railroads had inter- 
vened in the proceeding, presenting testi- 
mony to show that if the unification is 
allowed they should be included. 

The text of the findings by Examiner 
Molster follows: 


Proposals as Outlined 


In Applications 

By applications filed on January 29, 
the Cleveland, Cincinnati, Chicago & St. 
Louis Railway Company, hereinafter 
called the Big Four, and the New York 
Central Railroad Company, hereinafter 
called the New York Central, carriers 
by railroad engaged in the transporta- 
tion of passengers and property sub- 
ject to the Interstate Commerce Act, 
have presented related proposals for the 
Cemmission’s consideration and deter- 
mination under certain provisions of the 
act. 

The Big Four asks authority under 
paragraph (2) 


| 
! 
| 
| 


+ 


ity are the protective committee of the | 
Cleveland, Cincinnati, Chicago & St. 
Louis Railway Company common stock- 
holders and the New York Central 
Securities Corporation, and will be re- 
spectively referred to as the protective 
committee and the securities corpora- 
tion. The minority ask that the applica- 
tion of the New York Central be denied. 

A hearing was had at Washington, D. 
C., beginning January 11 and continu- 
ing daily thereafter to and including 
January 15, 1927. 


Purpose of Proposals 
To Have One Strong Unit 


It was testified on behalf of the appli- 
cants that the railroads of the New 
York Central, the Big Four, and the 
Michigan Central comprise the major | 
portion of the system known as the New 
York Central Lines. The properties of 
these three carriers are operated as sep- 
arate units, but the companies are under 
common control. While such control has 
enabled some progress to be made in 
the unification of terminals and coor- | 
dination of operation, the necessity of 
protecting earnings of each carrier pre- 
vents further unification and coordina- 
tion. The purpose of the proposed leases, 
it is stated, is to bring about handling 
of the properties by one strong operating 
unit. 

Consideration of terms and conditions | 
of the proposed leases, as well as con- 
tentions as to possible applicability, in | 
the premises, of Ohio statutes and pro- | 
visions of the collateral-trust indenture, 
is unnecessary in view of the conclusions 


| recommended in this report. 


Concerning the contention of the se- 
curities corporation with respect to the 


° er . . ° ° ° 
| jurisdiction of the Commission, it seems 


necessarly only to refer to many other in- ! 


| stances in which the Commission has held 


, that 


of section 5 to acquire | 


control, under lease, of the railroads and 


Properties of the Cincinnati Northern 
Railroad Company and of the Evansville, 
Indianapolis & Terre Haute Railway 
Company, hereinafter 
ferred to as the Cincinnat’ Northern and 
the Terre Haute. The application of the 
Big Four is recorded in Finance Docket 
No. °5688. 

The New York Central’s application, 
recorded in Finance Docket No. 5690, 


respectively re- } 


control effected by means similar 
to those here proposed, did not consti- 
tute consolidation of the carriers involved 
into a single system for ownership and 
operation within the meaning of para- | 
graph (2) of section 5. 

The Supreme Court of the United 
States has heretofore had occasion to 
comment on the general object sought to 


| be attained by the transportation act. 


is for authority under paragraph (2) | 


of section 5 to acquire control, under | States.” 


| B. & Q. R. R. Co., 257 


lease, (A) of the railroad system of the 
Big Four including (1) railroads and 
properties now controlled and operated 
by that company under lease or other- 
wise; (2) the railroads and properties 


| sions Case, 261 U. S. 
} and 190, the court said: “The 1920 Act 
| sought to ensure * * 


of the Cincinnati Northern and the Terre | 


Haute proposed to be leased to the Big 


Four; and (3) the railroads and prop- | 


erties of the Peoria & Eastern Rail- | sm 


way Company and of the Kankakee & | 


Seneca Railroad Company, which prop- 


by the proposed lease, to the New York 
Central for operation in conformity to 
certain contracts of the Big Four re- 
lating thereto; (B) of the railroad sys- 
tem of the Michigan Central Railroad 
Company, hereinafter called the Mich- 
igan Central, including railroad. and 
properties controlled and operated by 
that company under lease, or otherwise; 
and (C) of the railroad and properties 
of the Chicago, Kalamazoo & Saginaw 
Railway Company, hereinafter called the 
Kalamazoo. 

tions for authority under any and all 
other pertinent provisions of the Inter- 
state Commerce Act to enter into the 
proposed indentures of lease, to exercise 
the rights therein granted, and to as- 
sume and carry out the obligations and 
agreements therein contained. The duty 
of determining authority necessary to 
be obtained from thee Commission de- 
volves upon applicants and can not be 
shifted to the Commission. 

The proceedings instituted by the 
filing of the applications were consoli- 
dated by an order made by the Commis- 
sion on November 18, 1926. 


Governor of Ohio 


Enters Protest 

The Governor of Ohio has 
protest against the application recorded 
in Finance Booklet No. 5690 unless the 
Federal Valley Railroad Company is 
taken over by the New York Central. 
The Public Utilities Commission of Ohio 
intervened on behalf of the people in 
the territory served by the carrier first 
named. No representations have been 
made by other public authorities. 

Written protests, have been 
from holders, and persons representing 
holders, of securities considered to be 
affected by the proposals of the ap- 


| traffic of the country.” 


Request is also made in both applica- | 


Thus, in an early case, the court ob- 
served that the new measure imposed an 
affirmative duty on the Commission to ! 
fix rates and to take other important 
steps “to maintain an adequate rail- 
way service for the people of the United 
Wisconsin R. R. Comm. vy. C., 
U. S. 563, 585. 
A year later, in the New England Divi- | 
184, at pages 189 | 


* adequate trans- 
portation service. That such was its 
purpose, Congress did not leave to in- | 
ference. The new purpose was expressed 
unequivocal language. * * * To} 
preserve for the nation substantially the | 


ti p d to be transferred, | whole transportation system was deemed 
erties are propose ) rans oi 


important.” And this broad view was | 
subsequently reiterated in the statement 
that “the new Act seeks affirmatively to 
build up a system of railways prepared | 
to handle promptly all the interstate 
Dayton-Goose 
Creek Ry. v. U. S., 263 U. S. 456, 478. 


Short-Line Railroads 


Are Parts of Systems 

Short-line railroads, as well as trunk 
lines, are parts of the railway net where- 
by the people of the United States ob- 
tain transportation by railroad. In reach- 
ing sections not directly served by trunk | 


| lines, the short-line carrier performs an 


entered | , _— 
| property in the public interest should 


| connecting short line now in operation 
received | 
| by the proposed grouping or unification. 


| eration within the territory in question 


plicants. Various parties have been per- 


mitted to intervene. These interveners 
may be classified generally as carrier 


companies owning and operating rela- | 


tively short lines of railroad, minority 
stockholders, and labor, industrial and 
commercial organizations having inter- 
ests in Athens and Morgan Counties, 
Ohio, and will be referred to, by classes, 
as the short lines, the minority, and the 
Ohio interests, respectively. The minor- 


auxiliary service which is important to 
the people in otherwise isolated regions 
and contributes to the scope of usefulness : 
and to the prosperity of connecting trunk 
lines in handling traffic originating at or | 
destined to points often remote from | 
the territory served by the short line. | 
But many factors, including the rela- | 
tively short haul, concur in depriving | 
many short lines of earnings commen- 
surate with their economic importance. 

In Nickle Plate Unificationfi supra, 
page 449, after stating that “the union | 
of the ends which Congress apparenily 
had most definitely in mind” and “when 
these unifications are being considered | 
the problem of the short lines whose 


be included in the systems proposed can 
not be overlooked if it possible to | 
include them upon reasonable terms,” 
the commission gave notice that Every 
applicant should assume the burden of 
making reasonable provision in its plan 
for the possible incorporation of every | 


is 


in the territory covered or to be covered 
No branch line or short line now in op- 


should be left out of the consideration 
unless by affirmation testimony the aban- 
donment of operation of such line or its | 
omission from the plan has been jus- ; 
tified. 
Therefore, in order to estiblish that a | 
proposed unfication of railroads such as 
proposed in this proceeding is in the 
public interest, it must be shown that 
proper consideration has been given to 
the primary object sought to be accom- 





Units Now Controlled 
By Stock Ownership 


Application Proposed Further 
Consolidation Through Long- 
Term Leases. 


plished by Congress in permitting com- 
binations of railroad properties. The ap- 


| plicants’ claim of exoneration from com- 


pliance with this rule is without merit. 


Whether control is acquired by purchase } 


of stock, or, where control is already ex- 


| ercised through :tcck ownership, further 
| control is acquired under a long-term 


lease, the essential nature of the trans- 


' action is the same. Nickel Plate Unifi- | 


cation, supra, page 430. 


| Opposition Presented 


In Interest of Public 

Nor is there merit in the applicants’ 
contention that no objection, from the 
standpoint of public interest, has been 


! presented by State authorities or ship- 


pers. This contention overlooks the pro- 
test of the Governor of Ohio and disre- 
gards representations made in this pro- 


! ceeding on behalf of the Ohio interests 
! and the short lines. 


Even if it were supported by the 
record, the contehtion is entitled to lit- 
tle weight, because applications for au- 
thority to acquire control of railroads 
must be supported by a clear and strong 
showing of public gain. Control of Vir- 
ginian Railway, 117 I. C. C. 67, 85. 

The applicants rely upon benefits ex- 
pected to flow from unified operation of 
the New York Central Lines. While wit- 
nesses are generally hopeful that such 
operation would be of advantage to the 
public, their testimony is guarded by 
candid recognition of the essential 


' empiricism of the proposals from a prac- 
m} 


tical standpoint. 

Granted that all such advantages 
might be realized to an extent excelling 
all expectation, these considerations still 
are subsidiary to the major purpose of 


! the Transportation Act, which is to pre- 


serve “substantially the whole transpor- 


| tation system,” and not merely to bring 


about improvement in service already 
performed with a creditable degree of 
efficiency. 

If an appropriate step toward con- 
solidation in the manner contemplated 


| by Congress, then the proposals could 


be found to be in the public interest. 
But, as indicated in the 


solidation, provision for including ap- 
propriate connecting short lines must 
not be neglected, and this requirement 


| is amply justified by the fact that the 


decision to propose further acquisitions 
of control and, when consolidation 
possible under paragraph (6) of section 
5, to propose or 


As the record stands, consideration of 
the matter of including appropriate 


| short lines in the grouping here pro- 


posed, may be indefinitely deferred, 


| whence it follows that benefits urged in | 


support of the proposals may be out- 
weighed by detriment meanwhile suf- 
fered by the public. This serious doubt 
as tothe wisdom of the proposed group- 
ing must be resolved against the ap- 
plications. Control of Virginian Ry., 
supra. 

It is therefore recommended that the 
Commission find that acquisition by the 
Big Four of control of the railroad 
properties of the Cincinnati Northern 


and the Terre Haute, and acquisition by | 


the New York Central of control of the 
railroad system of the Big Four, includ- 
ing properties of the Cincinnati North- 
ern and the Terre Haute, of the railroad 


system of the Michigan Central, and of | 


the railroad properties of the Kala- 

mazoo, under leases for 99 years, as pro- 

posed, will not be in the public interest. 
The applications should be denied. 


Oregon Trunk Railway 
Will Build Extension 


The Interstate Commerce Commission 
has received a letter from W. F. Turner, 
president of the Spokane, Portland & 


| Seattle Railway and the Oregon Trunk 


Railway, giving notice of acceptance by 


' the Oregon Trunk Railway of the terms 


of the order of the Commission dated 
May 11, authorizing construction of an 


| extension from Bend south to Kiamath 


Falls, Oreg., on condition of acceptance 


| of the order within 60 days. 


The Oregon Trunk is controlled by the 


S. P. & S., which in turn is controlled | 


jointly by the Great Northern and North- 


| ern Pacifie railways. 


The letter states that the company 
agrees to construct the line and complete 


‘ it within two years upon the terms and 


under the conditions prescribed in the 
order, and that the matter of avoiding. 
as far as possible, duplication of con- 
struction, as suggested by the Commis- 
sion, has been taken up with the South- 
ern Pacific Company. 


Nickel Plate 
| case, when strong carriers seek to com- 
| bine their lines in anticipation of con- | 


is | 


not to propose con- | 
| solidation, rests with the carriers. 


Lake Cargo Shipments 


ae 
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_ Line Extensions 


= & 0. Officials Urge Commissioner Hall Cites Past Ruling 
In Opinion on Lake Coal Rate Case 


Advantage of Control 
Of Pere Marquette 


Advocates of Consolidaiion 
Under Cross Examination 
by Counsel for Minority 
Stockholders. 


Detailed cross-examination of witnesses 
who had previously testified as to ad- 
vantages expected \to result from the 
acquisition by the Chesapeake &* Ohio 
Railway of stock control of the Erie and 
Pere Marquette, was continued, June 2, 
at the hearing before the director of the 
Bureau of Finance of the Interstate Com- 
merce Commission, C. D® Mahaffie. 





The cross-examination was conducted 


by Mr. Henry W. Anderson, of counsel 
for the minority stockholders of the 


nesses into minute detail regarding the 
basis of their estimates of economies to 
result from common control of the three 
roads, and questioned them repeatedly 
as to why the same results could not 
be obtained by cooperative arrangements 
or contracts without stock control. 


Interest Founded On Control. 

The general answer to the latter ques- 
tions was that the roads would not find 
it to their interest withaut control, to 
make such arrangements on a permanent 
basis and that some of the arrangements 
could not be made unless there was an 
assurance of permanent conditions. 

Many of the witnesses furnished addi- 
tional data called for by Mr. Anderson 
at the time of their previous testimony. 
Some of them were asked for additional 
details to be furnished later. 

The witnesses called were: J. W. 
Thompson, assistant comptroller of the 
Erie; L. D. Freeman, assistant to 
chief mechanical officer of the C. & O.; 
F, M. Whitaker, vice president in charge 
of traffic of the C. & O.; W. C. Hull, as- 
sistant to Mr. Whitaker; G. D. Brooke, 
general manager of the C. & O.; F. J. 





& Colpitts, consulting engineers. 


Studies of Economies. 
Mr. Ginn was called because he had 


other witnesses as to economies that 
might be effected by joint use of stations 
| where separate stations are now main- 
tained by the C. & O., and Erie at the 
same points, 


He testified that while certain econ- 
omies could be made by concentrating 
| certain features of the work of separate 
railroads under common control, they 
' would be less extensive than those that 
might be effected by an actual consolida- 
tion into one company. 


Date Fixed for Argument 
On Waterways Rate Cases 


The Interstate Commerce Commission 
has assigned for oral argument in Wash- 
ington on July 7 No. 19017, Inland 
Waterways Corporation v. Chicago Great 
Western Railway Company et al., and re- 
lated cases. The Waterways Corpora- 
tion is asking the Commission to estab- 
lish: joint rates and through routes via 
the barge line on the upper Mississippi 
Rive and the railroads. 


| Authority for Bond Issue 


Asked by Union Pacific 


The Interstate Commerce Commission 
on June 2 made public an application 
filed by the Union Pacific Railroad for 
authority to issue $26,835,000 of 40-year 
412 per cent gold bonds for the purpose 
of refunding a like amount of 20-year 
4 per cent convertible bonds which ma- 
ture on July 1. The bonds have been 
sold, subject to the approval of the Com- 
mission, to Kuhn, Loeb & Co., at 94%. 


Committee to Intervene 


In C., M. & St. P. Proceeding 


The Interstate Commerce Commission 
has just made public an order permit- 
ting the Bondholders Defense Committee 
of the Chicago, Milwaukee & St. Paul 
Railway to intervene and be treated as 
parties to the proceedings on the reor- 
ganization plan by which a new company, 
the Chicago, Milwaukee, St. Pau! & Pa- 
cific Railway, is asking authority to take 
over the property of the old company 
and issue new securities and assume obli- 
gations. ) 

The committee consists of Edwin C. 
Jameson,- Louis V. Bright, Joseph S. 
Frelinghuysen, Leroy W. Baldwin and 
Thomas Read. 





Other tables of monthly 
revenues and expenses of 
railways will be found on 
page 7. 


Monthly Reports of Railroad Reyenues‘and Expenses as Reported to 
the Interstate Commerce Commission 


Texas & New Orleans, Railroad Co. 


April 


Freight revenue 

Passenger revenue 

Total incl. other revenue .... 
Maintenance of way 
Maintenance of equipment 
Transportation expenses ..... 
Total expenses incl. other ... 
Net from railroad 


2,165,042 
4,887,807 
686,519 
210,628 
471,747 
259,884 
4,500.41 
87.7 


Net after taxes, etc. ..... .% 
ES as 
Average miles operated .... 
Operating ratio 


1,162,460 


4 Months 
1926 1926 
3,912,734 
1,029,623 
5,263,444 
1,239,673 
1,233,781 
2,009,589 


4,937,971 


1927 
36.656,654 
3.982.472 
22,514,798 
4,418,756 
4,785,529 
1,648,917 
19,647,218 
2,867,580 


1927 


4,499,558 
4,806,662 | 
8,207,511 | 
19,505,052 | 
2,969,738 | 
1,236,492 | 
1,721,976 | 
854,054 
4,459.65 | 


86.7 | 


119,744 

*60,572 

4,464.74 
92.1 


1,677,982 
850,274 
4,548.75 

87.3 


April 


6,867,869 
1,072,259 
8,812,107 
2,004,498 
1,820,109 
3,723,086 
8,217,411 
594,696 
280,197 
211,339 
155,089 
7,354.98 


93. 


3 


Missouri Pacific Railroad. 

4 Months 
1926 

34,200,735 | 
5,162,437 | 

42,663,047 | 
6,1523940 | 
9,003,496 | 

15,678,780 | 

35,294,512 
9,408,525 
1,811,055 
7,585,642 | 
5,948,778 | 

9,345.31 | 


73.0 


1926 
8,651,507 
7,353 


10,735,535 
1,671,478 
2,247,182 
3,913,728 
8,465,622 
2,269,913 

432,114 
1,835,142 
1,398,576 

7,347.93 
78.9 


1927 
32,574,195 
4,852,694 
40,699,328 
6,146,767 
8,200,169 
15,589,057 
32,646,513 
8,053,015 
1,730,589 
6,306,785 
4,770,090 
7,351.50 


80.2 


1927 
9,852,620 
1,588,989 

12,102,313 
1,821,025 
2,813,667 
4,195,592 
9,444,092 
2,718,221 

589,864 
2,126,429 
2,030,077 
5,064.41 


4 
Louisville & Nashville Railroad. 
April 4 Months 
1926 1926 
9,043,327 38,476,451 
1,689,402 7,376,554 
11,457,964 48 528,808 
1,765,847 6,690,163 
2,711,198 11,195,553 11,074,196 
4147187 16,925,936 17,537,179 
9,212.074 37,925,087 27,584,647 
2 9,635,545 10,944,161 
2,224,455 2,364,872 
7,406,142 8,573,860 
7,158,423 8.230,313 
5,060.81 5,063.88 
79.7 


1927 
6,711,917 
47,558,432 


7,247,506 


a 


77.7 sO 


Shesapeake & Ohio, who took the wit- | 


the | 


Ginn, superintendent of agencies_of the | 
Cc. & O., and G. W. Burpee, of Coverdale | 


made some of the studies referred to by | 





Refers to Differentials Obtaining Since 1912 as Having 
Been Reasonable. 


Reductions of 20 cents a ton in 
freight rates on “lake-cargo” bitumi- 
nous coal from mines in certain dis- 
tricts of Ohio, Pennsylvania and 
West Virginia to Tower Lake 
Erie ports for transshipment by ves- 
sel, without corresponding reduc- 
tions from mines in the “southern 
district” fields of southern West Vir- 
ginia, Virginia, Kentucky, and Ten- 
nessee, were ordered by the Inter- 
state Commerce Commission, effec- 
tive on or before August 10, in its 
decision in the Lake Cargo Coal 
Rate Cases, published in the issue of 
May 31. In the issue of June 1 
was printed a concurring opinion by 
Commissioner Taylor and the first 
part of an opinion by Commissioner 
Eastman, who concurred in part. 
His opinion was concluded in the is- 
sue of June 2. In that issue also 
was printed the first part of an opin- 
ion by Commissioner Hall, who dis- 
sented in part. His opinion continues 
as follows: 

The question which I shall first discuss 
is whether the earriers serving those 
three districts are violating the law in 
maintaining those two rates. The bur- 
den of justifying them rests upon the 
carriers. Let us see how that burden has 
been borne. 

The rate of 88 cents from the Pitts- 
burgh district to Ashtabula, one of the 
nine Lake Erie ports, was reduced by 
us in 1912 to 78 cents, found by us to 
be the lowest rate which we could law- 
fully prescribe as maximum. The carriers 
of their own accord extended it to other 
ports. In the same year we reduced the 
85-cent rate from Ohjo No. 8 to Huron 
and Cleveland, two other ports, to 75 
cents, thus preserving its long-estab- 
lished differential of 3 cents under Pitts- 
burgh which has continued to this day. 

= ; — : —-> 





From dist. of— To— 


Pittsburgh 

Cambridge 

Ohio No. 8 .. 

Pittsburgh 
Do 


Creston, Ohio 
Newark, Ohio... 
Marion, Ohio 
Bellevue, Ohio 
Mansfield, Ohio 
Jamestown, N. Y... 
Bakerton, W. Va 
Millville, W. Va 


Do 
Do 
Do 
Do 


The carriers extended this rate to two 
other ports. 

Both rates were prescribed as reason- 
able rates. Every change since made in 
those rates, if we except special emer- 
gency rates which expired by limita- 
tion in 1921, has been made under direct 
exercise of Federal authority by the 
Director General of Railroads or by us. 


Propose to Continue 
Existing Differentials 


The differentials fixed by use in the 
Lake Cargo Coal Case of 1917 were not 
changed by the carriers when our order 
in that case expired, by its own terms, 
in 1919, and in Increased Rates, 1920, 
58 I. C. C. 220, 248, we said in respect 
of these differentials: 

Carriers serving the Pennsylvania- 
Ohio-West Virginia coal fields propose to 
continue the existing differentials in ccal 
rates and have worked out a scheme of 
rates to effect that result. * * * The 
proposal of the eastern lines to preserve 
existing relationships is approved, and 
the carriers in the other groups should 
work out a similar plan for restoring the 
relative adjustments of coal rates now 
obtaining in those groups. 

The “existing differentials” were in 
cents and not in percentages. What we 
there approved was the preservation of 
existing differentials in cents per ton. 
It may thus fairly be said that the dif- 
ferentials were not only prescribed by 
us but have been continuted without spe- 
cific approval. The present rates have 
been in effect since July 1, 1922. The 
majority comment upon the fact that 
these rate increases, while the same in 
amount, were proportionately greater 
from the complaining districts than from 
the southern districts. That could not. 
be otherwise unless the increases were 
applied to rates equal in amount. As 
pointed out in our original report, such 
treatment of rates differentially related 
was not exceptional. Irrespective of the 
percentage of increase the reasonable- 
ness of rates must be determined by the 
usual tests. The 4 commodity rates in- 
stanced by complainants for distances 
in official territory averaging 177.8 miles, 
approximately the straight average haul 
from the Pittsburgh district to all ports 
shown, covered, among others, iron ore, 
which took no increase under General 
Order No. 28, and their average increase 
in percentage of 80.4 per cent should be 
coupled with the fact that as thus in- 
creased the commodity rates averaged 
$2.472 as against $1.66 from Pittsburgh 
on lake-cargo coal. 

In so far as carriers ¢an justify the' 
reasonableness of rates by showing that. 
starting from amounts prescribed by us 
as reasonable, each successive change 
has been directed or sanctioned by com- 
petent Federal authority, ‘the present 
rates from these complaining districts 
have been justified. 

But that is not all. The present rates 
from the complaing districts are lower 
than their rates on the same coal to the 
ports proper, including ~bunker coal, 
which is handled there in substantially 
the same way as lake-cargo coal. They 
are lower than the rates prescribed by us 
in the Ohio-Michigan Coal cases on coal 
to affected territory lying west of the 
Sandusky-Galion line. They are the 
lowest. actually and relatively, of any 


774 | yates shown on this record on coal mov- 


ten meter deeatian from tha Ohin Na. 


£ 


8 and Cambridge districts, and, with two 
exceptions are a rate of $1.34 to Wheel- 
ing, W. Va.; 86 miles, Youngstown, Ohio, 
and the Mahoning and Shenango Val- 
leys, 90 miles, and of $1.59 to Canton, 
Ohio, 126 miles, yielding ton-mile earn- 
ings of 15.5, 14.7, and 12.6 mills, respec- 
tively. The destinations so shown, of 
record are in Ohio, Pennsylvania, West 
Virginia, and one in New York. The 
distances and rates thereto from the com- 
plaining districts may be tabulated as 
follows: 


From dist. of 


destinations 


Number of 


Cents 

Pittsburgh .. 
Do 
Do 
Do 
Do 
Do 
Do 


Ti no 


o 


159 
172 
176 
184 
189 
205 
224 
250 
256 
264 
174 


155-149 
140-178 
185 

197-200 
189-209 
201-218 


223 


Do os 


me pe ee OM 


229 
121-157 
122-163 
143-155 
137-153 
154 
‘ 120-190 
Cambridge .. 1 109 178 
Do .? 156-164 189 
By omitting from the foregoing those 
instances in which the distances are less 
than the straight average distances from 
these complaining districts to Lake Erie 
ports, the following table will indicate 
the extent to which the rates assailed 
fall below those for like or greater dis- 
tances in ton-mile earnings: 


183 
184 
188 
189 


Distonce 


Cents 
166 
163 
163 
184 
189 

" 189 
189 
203 
224 
230 
256 


264 


Miles 
178 
112.2 
166.2 
171 
185 
168 
190 
200 
209 
218 


203 


jet es ‘ 
55:0 SEarnings per 
INTO S } 
e435 3 ton mile 


The record also shows rates on bi- 
tuminous coal from other districts in the 
Appalachian region to destinations in 
Pennsylvania, West Virginia, Maryland, 
New York, and Virginia, summarized in 
the following table: 


Miles 
168-169 
193-238 
120-160 
165-200 
171-225 

226 
151-154 
185-192 

231 
106-115 
119-154 

136 
160-167 
174-188 
176-205 


Clearfield (P.R.R)..... 
Do 
Meyersdale (B. & O.)... 


Clearfield (N. Y.C.).... 


135 
176 
189 
214 
227 
239 


New River (C.& 0.) ... 


eeee 
seeee 
ee ee ee 


eee eee wereseeere 


To be continued in 
June 4. 


the issue of 


Rate Complaints 


Filed With the 
Interstate Commerce 
Commission 


Complaints made public by the Inter- 
state Commerce Commission, June 2 are 
summarized as follows: 

No. 19658. George C. Speir & Co., 
Inc., of Atlanta, Ga. v. Vicksburg, 
Shreveport & Pacific Railway et al. 
Claims reparation on five cars of cotton- 


seed hull fiber and shavings from Shreve- . 


port, La., to New London, Palmerton and 
Montville, Conn. 

No. 19659. Coleman Lamp & Stove 
Co., of Wichita, Kans., v. Atchison, To- 
peka & Santa Fe Railway et al. Seeks 
reasonable ratings on gas mantles, 1. c. 
l., in official, southern and western clas- 
sification territories. Claims reparation. 

No. 19660. E. C. Dailey, of Lima, 
Ohio, v. Baltimore & Ohio Railroad et 
al. Asks Commission to require estab- 
lishment of reasonable. rate on cabbage, 
Humboldt, Tenn., to Lima. Claims rep- 
aration of $14.70. ~ 

No. 19661. Pine Plume Lumber Co., 
of Montgomery, Ala., v. Seaboard Air 
Line. Seeks reasonable rates on lumber, 
Sandersville, Ga., to West Palm Beach, 
Fla. Claims reparation of $98. 

No. 19662. Bacon Brothers, of Chi- 
cago, v. Indiana Harbor Belt et al. Claim 
reparation of $333.44 on _ potatoes 
shipped from various points in Minne- 
sota, Wisconsin and Illinois to Ken- 
tucky destinations. 


No. 19557. Sub. 1, National Stone Co., 
of Joliet, Ill., et al v. Indiana Harbor 
Belt et al. Asks Commission to require 
application to transportation of crushed 
stone from Joliet to the Chicago switch- 
ing district and the Gary switching dis- 
trict the same as maintained within the 
Chicago district; and the establishment 
of minimum rates within the Chicago 


| district on crushed stone, slag, sand and 


gravel. 
No. 19565. Subs. 5 
Rinella Battaglia Co.. 


6. Caruso 


of Sche- 


and 
Ine. 


1343 


178 | 


New Haven Railroa 
Allowed to Assume 
Trust Certificates 


Total of $6,660,000 to Be 
Issued at Par Under 


Authority of 
I.C. C. 


The Interstate Commerce Commission 
on June 2 made public the text of its re- 
port and order in Finance Docket No. 
6263, authorizing the New York, New 


Haven & Hartford Railroad to assume 
obligation and liability in respect of $6,- 
660,000 of 5 per cent equipment trust 
certificates, to be issued at par and in- 
terest. 

The full text of the report of Division 
4, dated May 26, follows: 

The New York, New Haven & Hart- 
ford Railroad Company, a common car- 
rier by railroad engaged in interstate 
commerce, has duly applied for authority + 
under section 20a of the interstate com- 
merce act to assume obligation and lia- 
bility in respect of $6,660,000 of equi®- 
ment-trust certificates by entering ito 


an equipment-trust agreement ner 
which the certificates will be issu d 
into a lease of certain equipment subjéct 
to the equipment trust. 


Written Opinion Filed. 

The Department of Public Utilities of 
the Commonwealth of Massachusetts has 
made representations similar to those 
made by it in Stock of Old Colony R. R., 
124 I. C. C. 239. Counsel for the appli- 
cant has filed a written opinion that the 
proposed assumption of obligation and 
liability will be legally authorized and 
valid if approved by us. Our jurisdic- 
tion is not questioned. Whether or not 
in order to be valid such assumption of 
obligation and liability must also be ap- 
proved by the Department of Public 
Utilities we do not consider necessary to 
determine. 

The applicant states that in order to 
meet its traffic requirements it is neces- 
sary that it acquire additional box cars. 
The applicant has sold to the Keith Car 
& Manufacturing Company 4,766 worn- 
out box cars at $100 a car. The Keith 
Car & Manufacturing Company will 
build for the applicant, utilizing the re- 
usable material from such cars, 4,766 
steel-underframe box cars at $1,500 each, 
a total cost of $7,149,000. 


Agreement With Trustee. 


The New England Car Company, 
vendor, will procure the equipment oll 
the builder and will enter into an agreed 
ment with the Bankers Trust Companyy 
of New York, as trustee, and the appa 
cant, creating the New York, New Hav‘ 
& Hartford equipment trust of 192' 
will sell and deliver the trust equi 
to the trustee. 

The cars are to be delivered in “44 
lots of 100 each and one lot of 66. 


Delivery In 48 Lots. 


The terms of the trust agreement pro- 
vide for the issue and delivery of the 
equipment-trust certificates in 48 lots 
and it is estimated that it will be nearly 
one and one-half years before the last lot 
of cars will be delivered. It therefore 
appeal: that it will be to the applicant’s 
advantage to dispose of the certificates 
in the manner provided in the trust 
agreement instead of offering them for 
sale by competitive bidding. In the lat- 
ter case the certificates would have to be 
issued and delivered at once and the ap- 
plicant would pay interest on the entire 
amount for some time before most of 
the equipment would be placed in serv- 
ice, while under the agreement interest 
will be payable only upon such amount 
of certificates as are represented by 
equipment delivered. 

The equipment-trust agreement will be 
dated February 1, 1927, and will provide 
for the issue by the Bankers’ Trust Com- 
pany, of New York, as trustee, of trust 
certificates evidencing shares in the 
equipment trust. The certificates will be 
in the denomination of $1,000, payable to | 
bearer and registrable as to principal. 
They will mature semiannually in 
amounts of $333,000 beginning August 
1, 1927, and ending February 1, 1937, 
and will have dividend warrants at- 
tached entitling the holders to dividends 
at the rate of 5 per cent per annum, pay; 
able semiannually on December 1 an 
June 1 in each year. : 


Lease of Equipment. 


The lease of the equip Between 
the Bankers’ Trust Company\And the ap- 
plicant will be dated February 1, 1927, 
and will provide that the lessee shall pay 
to the lessor (a) amounts in cash equal 
to the difference between the cost of the 
equipment and the principal amount of 
certificates issuable in respect thereof; 
(b) necessary and reasonable expenses 
of the trust and lease; (c) any and all 
taxes, assessments, and governmental 
charges upon the income or property of 
the trust; (d) the dividend warrants as 
they become payable; and (e) $333,000 
on “August 1 and February 1 of each 
year from August 1, 1927, to February 
1, 1937, inclusive. Title fo the trust 
equipment will remain in the trustee un- 
til all obligations under the lease: have 
been fully performed, whereupon title 
will be transferred to the applicant. 

We find that the proposed assumption 
of obligation and liability by the. ap- 
plicant as aforesaid (a) is for a lawful 
object within its corporate purposes, and 
compatible with the public interest, 
which is necessary and appropriate for 
and consistent with the proper perform- 
ance by it of service to the public as a 
common carrier, and which will not im- 
pair its ability to perform that service, 


j and (b) is reasonably necessary and ap- 
_ 


propriate for such purpose. 

An appropriate order will be entered, 
nectady, N. Y., v. Norfolk Southern 
Railroad et al. Seeks reasonable rate, 
on peaches from points of origin § 
Georgia, South Carolina and Not 
Carolina to Syracuse, Albany, w 
Schenectady and Oneonta, N. Y, Cfainis 
venaration. a ( 
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Fieceae Creek, Pa., was authorized to 


2.000 installed 
“Wwe creeks in 
Morest in the 


PuBLisuEep, WirHouT COMMENT BY THE 


Banking 


Two Power Permits 
Granted to Produce 


Wood Pulp in Alaska 


Commission Approves Eight 
Other Projects, Rejects Six 
and Revises Terms 
of Others. 


[Continued from Page 1.) 
Mill on the Santa Fe River in Alachua 
and Columbia Counties, Florida. 

Project No. 755.—To George T. Cam- 
eron, a preliminary permit was author- 
ized for a water-power project of about 
100,000 horsepower, installation capac- 


ity involving a number of small lakes | 


and creeks in the Tongass National For- 
est in the vicinity of Port Snettisham, 
near Juneau, Alaska. The applicant 
proposes to develop the water power for 
use in the manufacture of wood pulp 
from timber recently awarded to him by 
the Forest Service. 

Project No. 758.—To I. and J. D. Zel- 
lerbach, a preliminary permit was au- 
thorized for a power project of about 
horsepower, involving 
the Tongass National 
vicinity of Ketchikan. 
Alaska. 

The applicant proposes to develop the 
water power for use in the manufacture 
of wood pulp from timber recently 
awarded to him by the Forest Service. 

Permits Are Extended. 

Project No. 496.—To Prairie River 
Power Company, an extension of one 
year was authorized in the period of the 
preliminary permit issued on May 28, 


1925, expiring May 28, 1927, for a power | 


project with an installation capacity of 
2,240 horsepower in Aitken and Itasca 


Counties, Minnesota, near Aitkin, Libby, | 


and Grand Rapids. 
Project No. 539.—To Kentucky Hydro- 


electric Company, an extension of one” 


year was authorized in the period of 


the preliminary permit issued on May | 


28, 1925, expiring May 28, 1927, for a 
power project with an installation of 
5,700 horsepower at Dams 1 to 6 on the 
Kentucky River. 

Project No. 681.—In accordance with 
the request of the Illinois Northern Utili- 
ties Company, cancellation was author- 
ized of the preliminary permit issued to 
that company on July 16, 1926, for a 
power project of 16,000 horsepower in- 
stallation capacity, on Rock River in 
Ogle County, Ml. 

Eight Licenses Authorized. 

Projects Nos. 472, 486, 665, 671, 675, 
696, 703 and 713.—To Utah Power & 


¥ Wight Company, licenses were authorized 


aggregating 
installation 


for constructed projects, 
out 55,000 horsepower 
acity, as follows: 
Project No. 472.—Oneida Plant—Bear 
River, near Preston, Idaho. 
Project No. 486, Logan Plant, Logan 
River, near Logan, Utah. 
Project No. 665. Santaquin Plant, 
Summit Creek, near Santaquin, Utah. 


, Project No. 671. Alpine Plant, Alpine | 


or Dry Creek, near Lehi, Utah. 

Project No. 675. Battle Creek Plant, 
Battle Creek, near Peasant Grove, Utah. 
Project No. 696. Upper and 
American Fork Plants, American 

Creek, near American Fork, Utah. 
Project No. 703. Paris Plant, Paris 
Creek, near Paris, Idaho. 


Project No. 715. Upper and Lower Mill | 
Creek Plants, Mill Creek, near Salt Lake | 


City, Utah. 

Project No. 597—To Utah Light and 
Trection Company, owner, and 
Power & Light Company, lessee, license 
was authorized for a constructed power 
project known as the Stairs Plant, on 
Big Cottonwood Creek, near 
Utah, with an installed capacity of 2,400 
horsepower. 


Project No. 765.—To Utah Power & | 


Light Company, a license was authorized 


for a group of constructed transmission | 


lines aggregating about 266 miles in 
length in Utah and southern Idaho. 
Construction Deferred. 


Project No. 15.—To Hydraulic Race 


' Company and associated companies of | 
Lockport & Newfane Mill Owners As- 


sociation, an extension for six months 


was authorized in the period in which | 
construction is to be commenced under | 
y the provisions of the license issued on 


December 13, 1926, for a power project 
on Eighteen Mile Creek, near Lockport, 
i Xs : 

ProjecfygNo. 67.—To Southern Cali- 
fornia Edfson Company, amendments to 
its license issued March 3, 1921, were 


authorized to include a power line, rail- | 


yoad, and roads required for the project, 
to approve revisions in the plans of 


dams, conduits,,and powerhouses, and to | 
include the proposed Mammoth Poo! de- | 


velopment on the San Joaquin River, 
formerly covered by a power permit is- 
sued by the Secretary of Agriculture. 
Project No. 135.—To Portland Elec- 
trict Power Company, an amendment of 
its license issued on September 27, 1922, 
was authorized to include the addition 


of the proposed Big Bottom diversion to | 
consist of a dam in the Clackamas River | 


and a conduit for the diversion of 400 
second feet of water from the river into 
the existing Oak Grove Creek diversion 
reservoir, and to include in the license 
a steam railway built for the construc- 


tion and operation of the project and | 


authorized by permit from the Depart- 
ment. of Agriculture. 

Project No. 349.—To Alabama Power 
Company an amendment of its 


for Units 1 to 3-A, jssued June 7, 1924, 


for proposed developments on the Talla- | 
hoosa River above Charles Bluffs, Ala., | 


was authorized to extend to June 7, 1928, 
the period during which construction is 
to be commenced. 

Project No. 487.—To Pennsylvania 
Power & Light Company, an amendment 
to its license issued on September 29, 
1924, for a power project on Wallen- 


clude a transmission line from the 
i and to substitute certain revised 


€ project. 
Project No. 747.—To Peoples Califor- 


| reserves and $7,000,000 








Lower | 
Fork | 





Murray, | 


| Crawford, Nebr. 





license | 
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No. 769), conflicting with Project No. | 
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Reserve Holdings 


Rise in Holdings of Bills and Securities 
Reported by Federal Reserve Banks 


Member Bank Reserve Deposits and Note Circulation Also 
Show Gains for Week. 


The consolidated statement of condi- 
tion of the Federal Reserve Banks as 


of June 1, made public by the Federal 


Reserve Board June 2, shows increases 
tor the week of $101,300,000 in bill and 
security holdings, of $40,400,000 in mem- 


ber bank reserve deposits and of $34,- | 


600,000 in Federal reserve note circula- 
tion, and declines of $24,000,000 in cash 
in non-reserve 
cash. Holdings of disvounted bills were 
$67,900,000 above the preceding week’s 


| total and of Government securities $40,- 
| 600,000, 


above, while open-market ac- 

ceptance holdings declined $7,200,000. 
RESOURCES: 

Gold with Federal reserve agents 


Gold redemption fund with U. S. SLORSULY §« ci8 


Gold held exclusively against F. R. notes... 
Gold settlement fund with F. R. Board...... 
Gold and gold certificates held by banks..... 


Total gold reserves ....... 
Reserves other than gold 


Total reserves ... 
Non-reserve cash ..... 
Bills discounted: 


Sec. by U. S. Government obligations........ 


Other bills discounted 


Total bills discounted ...... 

U. S. Government securities: 
OONGE: 660-560 04 00605560056 eoeceece 
Treasury notes T 
Certificates of indebtedness ....... 


Tptal U. S. Government securities......... 


Other securities 
Foreign loans on gold ..... 


eeeeeee 


Total bills and sccurities 
x0ld held abroad 
Due from foreign banks ...... 
Uncollected items ....... 
Bank premises 


AW OUNCE POROUPCES. 66.6206 cicccciioneccaBesers 


Total resources .. 


LIABILITIES: 


F. R. notes in actual circulation.. 
Deposits: 


Member bank—reserve account.....cccceees 


Government os 


Total deposits ... 


Capital POI 1D cece sccaes 
Surplus 
All other liabilities .. 


Total. liabilities... . sawaicwesaeve'sces 


CCC OTe HO ee eeeseseees 


Cee eee seer eereeeseseeeseees 


eee ees erereerereseeene 


eeeeeeeeesens 


| Bills bought in open market...csccccccecsceees 


eeeeaseseseses 


eeeeeorere 
eeeeesee 
eee ewer eeeeesese 

ee eeeereereeees 


Ce eww ee eer eee esesseeesees 


eevee seeesees 


POLOIS DME: <osadictaserersewaesedoeesects 
EOL GE POSION 66s swe 0c0b5e0e es sess eweewes 


Deferred availability itOMs acccccccscecedecves 


sete eee eseseeesesese 
COP e eee eases eeseeseseese 


ee 


| phia $10,600,000, St. 


| the figures being in thousands of dollars: 


The Federal Reserve Bank of New 
York. reports an increase of $24,000,000 
in discounts for the week, the Chicago 
bank an increase of $23,100,000, Philadel- 
Louis $8,900,000. 
and Boston $5,100,000, while the Cleve- 
land bank reports a decline of $5,200,00€ 
in discounts. The System’s holdings of 
Treasury notes increased $27,000,000, of 
United States bonds $11,700,000, and of 
Treasury certificates $1,900,000. 

Following is the Board’s tabulated 
statement of the resources of the 12 Fed- 
eral Reserve Banks combined as of June 
1 and May 25, 1927, and June 2, 1926 


6-1-27 


1,610,457 


5-25-27 6- 2-26 
1,651,246 1,450,150 
47,130 52,511 
1,502,661 
662,400 


652,169 


1,698,376 
552,216 
761,585 


«+ 1,665,063 
601,472 
726,503 

2,993,088 3,011,977 
160,747 165,848 

3,153,785 3,177,825 

53,222 60,197 


2,797,280 


149,250 


2,946,480 
47,134 


262,819 
233,688 
496,507 
228,993 


228,715 284,841 
199,905 240,116 
428,620 524,957 
236,170 244,143 


116,862 
120,953 
124,682 


362,497 


105,173 
93,978 
122,769 


103,106 
169,846 
131,200 
321,920 404,152 
"3,885 
8,900 
988,510 
59,548 
660 
639,383 
58,882 
15,509 


1,089,797 
59,548 
660 
702,734 
58,882 
13,898 


132,526 


4,998,514 4,951,259 


»740,432 1,705,804 1,704,136 
2,308,140 
25,895 
4,687 
27,857 
2,566,579 
653,689 
129,036 
228,775 
14,015 


2,267,762 
24,185 
5,757 
27,858 
2,325,562 
595,189 
129,030 
228,775 
14,154 


5,132,526 4,998,514 


15,833 
2,261,190 
625,602 
122,670 
220,310 
17,351 


4,951,259 


Ratio of total reserves to deposit and F. R. note 


liabilities combined 


78.8% 74.3% 


Contingent liability on bills purchased for for- 


eign correspondents .........eeeeee. 


TRANSACTIONS 
in Office of 
Com ptroller of the 
Currency | 


The Bank of Italy National Trust & 


| Savings Association has absorbed two 
Utah | 


more California banking institutions ac- 
cording to an announcement June 2 by 
the Comptroller of the Currency, J. W. 


' McIntosh. On that date the Comptrol- 


ler made public transactions of the 
Bureau of the Comptroller of the Cur- 


| rency on June 1 and June 2. 


The full text of the Comptroller’s an- 
nouncement follows: 
Charters Issued. . 
The Citizens National Bank of Olivia, 
Minnesota. President: Frank Kircher. 
Cashier: Carl C. Lewerenz; capital, $25,- 
000. 


The National Bank of Covington, In- | 


diana. President: M. Mayer. Cashier: 
Geo. B. Schwin; capital, $50,000. 
Voluntary Liquidations. 

The First National Bank of Crawford, 
Nebraska. Effective March 26, 1927; 
capital, $50,000; Liq. Agent: O. R. Ivans, 
Succeeded by Crawford 
State Bank, Crawford, Nebr. 

The Union National Bank of San 
Diego, California. Effective March 17, 
1927; capital, $300,000; Liq. Agent: Edw. 


was authorized of the license issued on 
April 7, 1927, to Alturas Electric Power 
Company for a power project on Pine 
Creek, Modoc ,County, Calif. 

Project No. 710,—The authorization 


| of November 17, 1926, for a license for 


a power project on “Wolf River in 
Shawano County, Wis., was rescinded, 
the license canceled and the application 


restored to the status of an application | pinjand (markka) 


pending. 
In accordance with the action taken in 


the authorization for a preliminary per- | 
mit to George T. Cameron (Project 755), | 


the following applications conflicting 
with Project No. 755. were rejected: 

Project No. 586.—Thebo, Starr & An- 
derton, Inc. 

Project No. 698.—M. L. Requa. 

Project No. 753.—William Randolph 
Hearst. 

Project 
linz, 

In accordance with the action taken in 
the authorization for a preliminary per- 


No. 797.—Paul Howard 


| mit (Project No. 758) to I. and J. D. 


Zellerbach, the application of Alaskan 
Paper Company (Project 


5758, was rejected. 

Project No. 771.—The application of 
Cary of Portland, Ore., for a 
power project of less than 100 horse- 
power proposed to be located on the 


| Clackamas River, Oregon, approximately 
ts embodying minor modifications 


one mile below the proposed Big Bottom 
diversion of Portland Electric Powe: 
Company, was rejected, 


Kol- | 


| Brazil} 
| Chile (peso) 


| solidated 


| association 
' Bank of Italy, San Francisco, and that 
bank was converted into a national bank | 
under the title “Bank of Italy National | 





| Belgium 


' Spain (peseta) 
| Sweden 
| Switzerland 


159,674 62,647 


C. Aldwell, San Francisco, Calif; Ab- 
sorbed by Bank of America, Los 
Angeles, Calif., which association was 
consolidated with the Liberty Bank, San 
Francisco, under the title Liberty Bank 
of America of San Francisco. The lat- 
ter association 
Bank of Italy, San Francisco, and that 
bank was converted into a national bank 


| under the title “Bank of Italy National 


Trust and Savings Association.” 
The San Leandro National Bank, San 
Leandro, Calif., effective May 12, 1927; 


| capital, $100,000; Liquidation agent: Ed- | 


i a 


consolidated with the | 


Finance 


Subscription 
For New Bonds Are 


Closed at Treasury 


/ 


Offer to Exchange Remains 
Open Until June 5, 
When Interest 
Starts. 


[Continued from Page 1.) 
ployed to increase the Department’s 
cash balances for the forthcoming three- 
month period. 

Due to Misunderstanding. 

It had been intended, the Secretary’s 
announcement said, to close the books on 
the cash series at the close of business 
June 1. A misunderstanding became pre- 
valent in several sections, however, and 


Mr. Mellon’s information was that num- |} 
believed | 


erous potential subscribers 
there would be still another offering 
of government securities on or before 
June 15. The date of closing was delayed 
one day, therefore, Mr.  [ellon said, that 
those persons wrongly informed might 


have an opportunity to place subscrip- 


tions. 

Following is the full text of the an- 
nouncement: 

Secretary Mellon announces, that on 
the basis of reports received from the 
Federal Reserve Banks the cash offer- 
ing of $200,000,000 of 3 3-8 per 
Treasury bonds of 1943-47. has been 
largely oversubscribed. The figures in- 
dicate aggregate subscriptions of about 
double the amount of the cash cffering. 
Under these circumstances cash subscrip- 
tions for this issue would have been 
closed at the close of business on June 
1 were it not for the fact that it was 
reported that in some districts a num- 


impression that there would be a fur- 


term Treasury certificates in connection 
with the usual quarterly financing as 
has heretofore bee:. customary. 


No Further Offering. 
There will be no further offering. The 
announcement nade by the Treasury on 
May 31 constitutes its complete pro- 
gram for June financing. In view of the 
misunderstanding, however, cash sub- 
scriptions for the issue of 3 3-8 per cent 
Treasury bonds of 1943-47 will remain 
open until the close « business 
Thursday, June 2. 


Second Liberty Loan 4 per cent bonds 
and Second Liberty Loan Converted 4 
1-4 per cent bonds for the new 3 
per cent Treasury bonds will 
open until on or about June 15. 


Prescott Railroad Asks 
Authority to Issue Bonds 


The Prescott & Northwestern Railroad 
has applied to the Interstate Commerce 
Commission for authority to issue $100,- 
000 of 5-year, 6 per cent bonds, the pro- 
ceeds to be used partly to reimburse the 


New Issue 


aiaeingmentidinn niagara 


ward C. Aldwell, San Francisco, Calif. | 


Absorbed by Liberty Bank, San Fran- 


cisco, Calif., which association was con- | 


with the Bank of America, 
Los Angeles, under the title Liberty Bank 
of America of San Francisco. The latter 
was consolidated with the 


Trust and Savings Association.” 


| Foreign Exchange | 


[By Telegraph.] 

New York, June 2, — The Federal 
Reserve Bank of New York today certified 
to the Secretary of the Treasury the fol- 
lowing: 


June 2, 1927. 


In pursuance of the provisions of Section | 
522 of the Tariff Act of 1924, dealing with | 
| the conversion of foreign currency for the 


Dated June 1, 1927 


> + | e ° 
cent | Louisville 


ber of banks were under the erroneous | 


ther offering made next week of short- | 


on 


It should be distinctly understood that | 
this statement refers to cash subscrip- | 
tions only. The privilege of exchanging | 


3-8 | 
remain ! 
| $951,349.29. 


| to $50,000. 
road has agreed, according to the appli- | 
cation, to bid for the bonds at par and | 


Books | Intermediate Credit 
Of $73,080,597 in Loans and Rediscounts | 


Farm Loans 
l 


Federal Farm Loan Board Announces Classification of Di- 
rect Loans by Districts and Products. 


The 12 Federal Intermediate Credit 
Banks had a total of $73,080,597.08 in 
direct loans and rediscounts as of May 
21, 1927, the Federal Farm Loan Board 
has just announced. The loans were 
$23,478,505.44, and the rediscounts $49,- 
602,091.62, the Board said. 

The Board classified the total redis- 


Statement of rediscounts. direct loans 

Intermediate 

| shown by reports to the Federal Farm Loan Board: 
Direct Loans 
$1,125.000.00 
3,547,947.02 
970,000.00 
1,.876,629.55 
4,242,417.24 
1,516,466.19 


56,757.74 


modities of the 12 Federal 


Springfield ... 
Baltimore 
Columbia 
Louisville 
New Orleans . 
St. Louis 

St. Paul 
Omaha 
Wichita 
Houston 
Berkeley 
Spokane 


$25,478,505.44 


23,275.28 
3,715,000.00 
6,055,937.68 

349,974.75 


counts as follows: 


Agricultural credit corporations, $29,- | 
$36,735.20; | 
State banks, $608,793.60; livestock loan 


752,315.88; national banks, 


companies, $19,172,398.89; savings banks 


and trust companies, $31,658.05. 


The full text of the Board's announce- 
ment follows: 


and advances upon the respective com- | 
as | 


Credit Dsnks, as of May 21, 1927, 
Total 
$1,661,594.56 


5,031,624.12 


Rediscounts 

$536,594.56 
1,483,677.10 
8,402,949.63 

112,203.57 
6,150,792.62 

374,489.94 
5,909,639.22 
4,961,065.59 
1,823,716.13 
7,108,578.44 
6,848,565.54 
4,895,019.28 


1,988,833.10 


2,890,956.13 
5,966,396.96 
4,984,340.88 


29 


12,898,403.22 
5,244,994.08 


$49,602,091.62 


CLASSIFICATION OF REDISCOUNTS. 


Agri. Credit 
Corporations 
$555,644.56 


Baltimore 
Columbia 


New Orleans . 
St. Louis 
Springfield .... 
St. Paul 
Omaha 
Wichita 
Houston 
Berkeley 
Spokane 

Total 


| Baltimore 
| New Orleans . 


St. Louis .... 
St. Paul 
Omaha ... 
Wichita 
Houston 
Berkeley ... 
Spokane ... 


Classification of direct loans: 


Tobacco—Springfield, $1,125,000; Bal- | 


| timore, $3,395,193.72; Louisville, $1,841,- | $207,450.04, 


629.53; total, $6,361,823.25. 


Canned fruits and vegetables—Berke- | 


ley, $821,349.29; Spokane, $130,000; total, 


———— 


ments and to pay loss and damage 
claims against the company amounting 
The Missouri Pacific Rail- 


interest. 


%29,752,315.88 


| 417.24; 
; $2,290,000; 
| treasury of the company for more than | 
; $90,000 expended for permanent improve- | 


National State 
Banks 


$950.00 


4,622.56 


18,162.64 9,052.65 


67,293.86 


$608,793.60 


L-S Loan 
Companies 


Savings Banks 

& Trust Co’s. 

$1,658.05 
140,249.50 
222,045.82 
88,600.00 
4,948,065.59 
1,592,211.33 
6,666,868.38 
3,566,827.85 
2,147,720.42 


$19,172,588.89 


Raisins—Berkeley, $5,000,000. 
Wool—Omaha, $23,275.29; Berkeley, 
$6,000; Spokane, $178,174.75; total, 


Cotton—Columbia, $970,000; 
35,000; New Orleans, $4,242,- 
St. Louis, $59,696.96; Wichita, 
Berkeley, $33,815.39; total, 
$7,610,929.59. 

Rice—St. Louis, $1,476,769.23; Berkeley, 
$183,773; total, $1,660,542.23. 

Olive oil—Berkeley, $10,100. 


Louis- 
ville, 


| Wheat—St. Paul, $56,757.74; Wichita, | 
$1,425,000; total, $1,481,757.74. 


Coffee—Baltimore, $152,753.30. 
Prunes—Spokane, $41,800. 


$4,000,000 


Interest payable June 1 and Decembe- 1 


| Public debt receipts..... 


9,372,949.63 | 


10,593,209.86 | 


5,538,716.13 | 
7,108,578.44 | 


$73,080,597.06 | 
72 
54,707.08 | 


| Altoona & Eastern Asks 
54,305.00 | 





$31,658.05 | 





Water Power 


U. S. Treasury Statement 


May 31, 1927 
(Made Public June 2, 1927.) 


Receipts. 


Customs receipts $2,082,230.13 


| Internal-revenue 


ceipts: 
Income tax 
Miscellaneous 
revenue 
Miscellaneous receipts .. 


1,548,133.37 

internal 
1.577,406,19 
629,616.67 


5,837,386,36 
1,240,302.40 
140,816,286.48 


Total ordinary receipts 
Balance previous day 


abe ete omeulbin ge $147,893,975.24 
Expenditures. 
General expenditures 
Interest on public debt.. 
Refunds of receipts .... 
Panama Canal 
Operations in special ac- 
counts 
Adjusted service certifi- 
cate fund 
Civil service 
fund 
Investment 
funds 
Total ordinary expen- 
ditures 
Other public 
penditures 11,254,068.40 
Balance today 126,255,987.26 
BOCM. Sie veN is eve van $147,893,975.24 
The accumulative figures, together 


$6,306,459.06 
2,888,322.19 
786,921.15 
19,799.75 


17,247.45 
62,562.60 


retirement 
19,305.57 


$10,383,919.58 
debt 


| with the comparative analysis of receipts 


and expenditures for the month and for 


3 | the year, are published each Monday. 


To Increase Capital Stock 


The Altoona & Eastern Railroad has 


applied to the Interstate Commerce Com- 
mission for authority for the authentica- 


tion and delivery of $1,000,000 of first 


| mortgage 6 per cent bonds, to be issued 


to the Illinois Company, and to increase 
its authorized capital stock from $5,000 


| to $1,000,000 by issuing 9,950 additional , 


shares to the Illinois Company, in pay- 


; ment for the railroad property acquired 


from it by the applicant. 


Lawrence Stern 


and Company 


231 So. La Salle Street, Chicago 


BOARD OF DIRECTORS 
WILLIAM WRIGLEY, Jr., Chairman of the 
Board of William Wrigley Jr. Company 
JOHN HERTZ, Chairman of the Board of 
Yeilow Truck & Coach Manufacturing Co. 
JOHN R. THOMPSON, Chairman of the 
Board of John R. Thompson Company 
ALBERT D. LASKER, Chairman of the 
Board of Lord &4 Thomas and Logan 
STUYVESANT PEABODY, President of 
Peabody Coal Company 
‘CHARLES A. McCULLOCH, President of 
The Parmelee Company 
HERBERT L. STERN, President of Balaban 
4& Katz Corporation 
ALFRED ETTLINGER, Vice President 
JOSEPH J. RICE, Vice President 
LAWRENCE STERN, Presicent 


This company conducts a general securities 
business, originating and participating in 
high-grade investment issues. 


Gulf States Steel Company 
Fifteen-Year 52% Sinking Fund Gold Debentures 


Due June 1, 1942 


Tota! authorized issue. $6,000.000. Coupon debentures in interchangeable denominations of $1,000 and $500, registerable as to principal. Principal and interest pay 


able in New Vork City in United States gold coin, without deduction for normal Federa! income tax up to 2%, 
Redeemable in whole at any time or in part on any interest date on not less than 30 days’ nptice, at 105% 


to 4 mills per annum refundabie 5 
and interest if called for redemption on or before June 1, 1932, the redemption price to be reduced by 44% each successive year thereaiter. 


UNITED STATES MORTGAGE AND TRUST COMPANY, Trustee 
HALLGARTEN & CO., Sinking Fund Agents 


Company, copy of which may be obtained from the undersigned: 


COMPANY AND BUSINESS: 
established in 1899. 


Pennsylvania personal property tax up 


SINKING FUND CALCULATED TO REDEEM OVER 40% OF THE ENTIRE ISSUE BY MATURITY 


The following has been summarized from a letter oj Mr. James Bowron, Chairman oj the Board of Directors of the 


Gulf States Steel Company was formed in 1913, the business having been 
It is now the second largest steel company in the South, and the largest “independent” 


in that region. ‘The Company is in a position to compete and is competing successfully for business in the 


purpose of assessment and collection of | 


: 2 : ; . | duties ipon merchandise imported into the 
nia Hydro-Electrie Corporation, transfer | 


United States, we have ascertained and 
hereby certify to you that the buying rates 
in the New York market at noon today for 


cable transfers payable in the foreign cur- | 
| rencies are shown below: 


Country 


| Europe: 


COGRIUTRE) bbs cain vee ee 
(belga) 

Bulgaria (lev) 

Czechoslovakia (krone) 
Denmark (krone) 

England (pound sterling) 


Austria 


France (franc) 

Germany (reichsmark) 

Greece (drachma) 

Holland (guilder)........ cian 
Hungary (pengo)......... Seabee 
Italy ‘fra) : 
Norway (krone)....... cocaawene 
Poland (zloty) 

Portugs! (escudo) 

Rumania (leu) 006656 
A756 
2676 | 
1924 ~ 
017576 


(krona) 
(franc) 
Yugoslavia (dinar) 
Asia: 
China 
China 
China 
China 
China 


(Chefo> tael)..... 
(Hankow tael)..... 
Shanghai tael) 
(Tientsin tael) 

(Hong Kong dollar).... 
China (Mexican dollar) re 
China (Tientsin ov Peiyang dol.) 
China (Yuan dollar) Sestak atl 
India (rupee) 

Japan (yen) ; ‘ 
Singapore (S. S.) (dollar) 
North America: 

Canada (dollar) 

Cuba. (peso) 

Mexico (peso)... 
Newfoundland (dollar)... 
South America: 

Argen.ina (peso) (gold) 
(mitreis). 


-6600 
-6492 
-6320 
-6638 
4924 
AB38 
4454 
4429 
3626 
4616 
-5600 


000211 | 
-999406 | 
464500 | 


997875 | 


-9631 
-1183 
.1199 
( gincee 


PURPOSE OF ISSUE: 


southern and southwestern states from Florida to the West Coast and from the Ohio River and Missouri 
River south to the Gulf, as well as for export business to the West Indies, Central and South America. 


The proceeds of the present issue will be used for retirement of certain land pur- 


chase notes outstanding in the amount of $590,000, given in connection with the purchase of additional coal 
lands; and for the further development and improvement of the Company's properties. 


FINANCIAL CONDITION: 


The balance sheet as 


of December 31, 1926, as 


certified by 


Messrs. 


Barrow, Wade, Guthrie & Co., Accountants and Auditors, after giving effect to this financing, shows total net 


assets amounting to over $21,400,000, or more than $5,350 per $1,000 Debenture. 


financing, the Company will have no other funded debt and no bank loans. 


EARNINGS: 


Upon completion of this 


Net income of the Company after depreciation and depletion, but before Federal taxes, as 


certified by Messrs. Barrow, Wade, Guthrie & Co., for 1926 was approximately $920,000, and jor the five 
years ended December 31, 1926, averaged $1,226,099. Maximum annual interest requirements on this issue 
will amount to $220,000. 


THIS ISSUE: 


These Debentures will be authorized in the amotnt of $6,000,000, of which $2,000,000 are 


reserved for future issue under conservative restrictions as to earning power, asset position, etc. The Inden- 
ture under which these Debentures are to be issued will provide that if in the future the Company or any 
subsidiary shall issue any bonds or other obligations secured by mortgage upon its existing property, these 
Debentures shall be equally and ratably secured thereby. 


Application will be made to list these Debentures on the New York Stock Exchange 


These Debentures are offered when, as and if issued and acceptéd by us and subject to the approval of counsel, Messrs. Larkin, Rathbone & Perry for the 


Cormpan) 


June, 1927 


Price 98% and interest, to yield about 55% 


Hallgarten & Co. 


The above statements are believed to be reliable, but in no event are they to be regarded as representations by us. 


and Mesers. Cook, Nathan & Lehman for the undersigned. We itserve the right to rejeet subscriptions in whole or in part, to allot less than ‘he 


amount applied for and to close thé subscription books at any time without notice. Temporary Debentures or interim receipts deliverable in the first instance. 
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«3 INDEX 


960) 


‘Coastwise Shipping 


Coast Guard Authorized to Seize 
American Vessels on High Seas 


Supreme Court Sustains Right as Legal in 
Case Not Involving Search for 
Evidence of Offense. 


ARTHUR MAUL, PETITIONER, V. UNITED 
States, No. 655; SuPREME CouRT OF 
THE UNITED STATES. 


Officers of the Coast Guard were held 
in this case, on writ of certiorari to the 
Circuit Court of Appeals for the Second 
Circuit, to be authorized, by virtue of 
Revised Statutes, Section 3072, to seize, 
on the high seas beyond the 12-mile 
limit, an American vessel subject to for- 
feiture for violation of any law re- 
specting revenue. 

Mr. Justice Van Devanter delivered the 
opinion of the Court. Mr. Justice Bran- 
deis delivered a concurring opinion. 





The full text of the 
Court follews: 
This is a libel of information for the 


opinion of the 


forfeiture of the Underwriter, an Amer- | 


ican vesel enrolled and licensed for the 
coastwise trade. Five causes of 
feiture are set forth. 

One is that, in violation of section 
4377 of the Revised Statutes, the vessel 
was employed in a trade other than that 
for which she was licensed. Another is 
that, in violation of section 4337 of the 
Revised Statutes, the vessel proceeded 
from the United States on a foreign 
voyage without giving up her enrollment 
and license and without being duly reg- 
istered. The others are not now 
sisted on. 


for- 


In- 


Vessel Seized on High Seas 
And Turned Over to Collector 


1924, officers of the 
seized the vessel on the 
34 miles from the coast, and 
turned her over to the collector of cus- 
toms at New London, Connecticut, 
whereupon the libel was filed and the 
vessel arrested. 

The heard on an agreed 
statement of facts and an exception by 
the claimant, Maul, to the court's juris- 
diction. The exception was sustained on 
the theory that the officers of the Coast 
Guard were without authority to seize 
the veses] at sea more than 12 miles 
from the coast, and a decree dismissing 
the libel was entered. 6 Fed. (2d) 937. 

The Circuit Court of Appeals held the 
exception untenable, sustained the two 
causes of forfeiture before stated, and 
accordingly reversed the decree. 13 
Fed. (2d) 433. The claimant petitioned 
for a review by this Court on certiorari 
and the petition was granted. 

The claimant does not question here 
that the agreed facts establish the two 
causes of forfeiture, 
the seizure was made without authority, 
and particularly that officers of the 
Coast Guard were not authorized to 
make such a seizure on the high seas 
more than 12 miles from the coast. The 
question has several phases which will 
be considered. 

It is well to bear in mind that the case 
neither Seclaes the seizure of a foreign 
vessel nor an exercise of asserted au- 
thority to board and search a vessel, 
domestic or foreign, for the purpose of 
detecting and thwarting intended smug- 
gling. The seizure was of an American 
vessel, then on the high seas and more 
than 12 miles from the coas t, which had 
become “liable to seizure and forfeiture” 
by reason of definite and accomplished 
violations of the law under which she 
was enrolled and licensed. 

Section 45 of the 
clares: 


In December, 
Coast Guard 
high seas, 


case Was 


Judicial Code de- 

“Proceedings on seizures made on the 
high seas, for forfeiture under any law 
of the United States, may be prosecuted 
in any district into which the property so 
seized is brought and proceedings insti- 
tuted.” This provision originated with 
the Judiciary Act of 1789, chapter 20, 
section 9, 1 Stat. 75, has remained in 
force ever since, section 754 Rev. Stat., 
and plainly recognizes that seizures for 
forfeitures may be made on the high 
seas. See The Merino, 9 Wheai. 391, 
401-402; The Abby, 1 Fed. Cas. p, 26. 

True, it does not indicate how or by 
whom the seizures may be effected; but 
other provisions speak to the point. 
There is need to trace them from the be- 
ginning; and in doing so it should be in 
mind that officers of the Coast Guard are 
to be deemed customs officers, a matter 
which will be explained later on. 


Laws Prescribe Liability 
To Seizure and Forfeiture 

The Act of July 31, 1789, chapter 5, 
1 Stat. 29, regulating the collection of 
duties on the tonnage of vessels and on 
the importation of merchandise, con- 
tained several provisions declaring that 
vessels violating its provisions should be 
liable to seizure and forfeiture, and also 
a section (26) authorizing customs of- 
ficers “to make seizure of and secure any 
ship or vessel, goods, or merchandise. 
which shall be liable to seizure by virtue 
of this Act, as well without as within 
their respective districts.” 

That Act was repealed by the Act of 
August 4, 1790, chapter 35, 1 Stat. 145. 
which enlarged the prior regulations and 
contained a section (50) giving customs 
officers the same authority to make seiz- 
ures that was given before. Next came 
the Act of March 2, 1799, chapter 22, 
1 Stat. 627, which again enlarged the 
regulations and contained a section (70) 
respecting seizures which was like that 
in the prior acts. 

This last provision is now section 3072 
of the Revised Statutes and reads as 
follows: 

“It shall be the duty of the several 
officers of the customs to seize and secure 
any vessel or merchandise which shall 
become liable to seizure by virtue of any 
law respecting the revenue, as well with- 
out as within their respective districts.” 

Along with the provision thus carefully 
preserved, the several acts contained 
other provisions distinct from it which 
authorized customs officers to board and 


| ing these restrictions were omitted. 


but does insist that | 


search vessels bound to the United States 


| and to inspect their manifests, examine 


their cargoes, and prevent any unlading 
while they were coming in. A supple- 
mental Act of July 18, 1866, ¢, 201, 14 
Stat. 178, enlarged that provision by de- 
claring that, if it appeared to the officer 
making the search that there had been 
a violation of the laws of the United 
States whereby the vessel or any mer- 
chandise thereon was liable to forfeit- 
ure he should make seizure of the same. 

The provision so enlarged became sec- 
tion 3059 of the Pevised Statutes. In 
the early acts the authority to board and 
search was limi‘gd, not only to vessels 
bound to the United States, but to such 
as were within ‘he territorial waters 
of the United States or within four 
leagues (12 miles) of the coast. But in 
the Act of 1866 and in section 3059 of 
the Revised Statutes the words express- 
Pos- 
the omission was not significant, 
for the same restrictions were expressed 
in section 3067 of the Revised Statutes 
which related to the boarding and search- 
ing of vessels. 


sibly 


Coast Guard Authority 
For Boarding V essels 


The Act of September 21, 1922, c. 
356, 42 Stat. 858, 979, 989, repealed sec- 
tions 3059 and 3067 of the Revised Stat- 


| utes and enacted a provision dealing with 


the same subject and reading as follows: 

“Sec, 581. Boarding Vessels. Officers 
of the customs or of the Coast Guard, 
and agents or other persons authorized 
by the Secretar; of the Treasury, or 
appointed for that purpose in writing by 
a collector may at any time go on board 
of any vessel or vehicle at any place in 
the United States or within four leagues 
of the coast of the United States, without 
as well as within their respective dis- 
tricts, to examine the manifest and to 
inspect, search, and examine the vessel 
or vehicle, and every part thereof, and 
any person, trunk or package on board, 
and to this end to hail and stop such 
vessel or vehicle, if under way, and use 
all necessary force to compel compliance, 
and if it shall appear that any breach or 
violation of the laws of the United States 
has been committed, whereby or in con- 
sequence of which such vessel or vehicle, 
or the merchandise, or any part thereof, 
on board of or imported by such vessel 
or vehicle is liable to forfeiture, it shall 
be the duty of such officer to make sei- 
zure of the same, and to arrest, or, in 
case of escape or attempted escape, to 
pursue and arrest any person engaged 
in such breach or violation. 

“Officers of the Department of Com- 


| merce and other persons authorized by 


such department may go on board of any 
vessel at any place in the United States 
or within four leagues of the coast of 
the United States and hail, stop, and 
board such vessels in the enforcement 
of the navigation laws and arrest or, in 
the case of escape or attempted escape, 
pursue and arrest any person engaged 
in the breach or violation of the naviga- 
tion laws.” 

The last paragraph of this provision 
relates to the apprehension and arrest of 
individuals violating the navigation laws, 
not to the seizure of vessels; and neither 
party bases any contention or argument 
on it. So it may be passed as without 
bearing here. 


Section 3072 Not Repealed 
By Provisions of New Law 
But the claimant contends and the 
District Court ruled that the first para- 
graph is now the sole source and meas- 
ure of the authority of Coast Guard of- 
ficers to seize vessels, and that, as it 
provides for seizure within the United 
States or within miles of the 
a seizure limits is 
The contention is faulty in 
puts aside 3072 of the 
Statutes, which 
authorizes Customs officers to seize anv 
vessel “liable to seizure by virtue of any 
| law respectig the revenue” and declares, 
without limiting words, that this author- 
| ity may be exercised “as well without 
' winthin their respective districts.” 
| Without doubt the provision in the Act 
| of 1922 is intended to take the place of 
| sections 3059 and 3067 of the 
Statutes. It deals with the same eubject 
| and is accompanied by an express repeal 
of those sections. But it is not accom- 
panied by a repeal of section 3072, and 
| there is otherwise no reason for think- 
| ing it is intended to repeal or disturb 
that section, 
| While the new 
3072 closely velated and both are 
| directed to the protection of the revenue, 
| they are distinet, free from real repug- 
| nance, and well may stand together. One 
| provides primarily for boarding and 
searching vessels, within prescribed 
| limits, to discover 
smuggling, and 
prompt seizure 
searching officer 
violation of law 


twelve 
coast, outside these 
unlawful. 
that il 


Revised 


section 
before quoted, 


as 


are 


secondarily for 
of the vessel by the 
if the search discloses a 

which subjects her to 
forfeiture. The other provides broadly, 
and without restriction as to place, fon 
the seizure of vessels which, through vio- 
‘ lation of the laws respecting the revenue, 
, have become liable to seizure. 

While the former restricts the author- 
ity to board and search to particular lim- 
its—the teritorial waters and the high 
seas 12 miles outward from the coast— 
it does not purport to lay such a restric- 
| tion on seizures. Where the seizure is 
| incidental to a boarding and search un- 
| der that provision the presence of a ves- 

sel within the prescribed limits oper- 
| ates to fix the place of seizure. Possi- 

bly the restriction may be said to affect 
such a seizure, but only in a linvited 
sense. 
| In other seizures, of which there are 
| many, the restriction has no bearing and 


Revised | 





provision and section | 


| the sense 
and prevent intended ! 
the 
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Vessel Seizures 


no effect. So no 
thinking Congress 


for 
to 


reason appears 
clearly intended 


provision in section 3072. 

In this situation effect should be given 
to the familiar rule that in construing 
altered revenue laws “the whole system 
must be regarded in each alteration, and 
no disturbance allowed of existing legis- 
lative rules of general application be- 
yond the clear intention of Congress.” 
Saxonville Mills v. Russell, 116 U. S. 13, 

1; Wood vy. United States, 16 Pet. 342, 
3638; United States v. Sixty-seven Pack- 


ages of Dry Goods, 17 How. 85, 93. 


Thus far it has been assumed that the | 


seizure came within the terms of section 
3072; but questions are suggested in 
this connection which will be noticed. 
Violation of Statute 
By Vessel Under Seizure 

One question , is 


whether the vessel’s 


: eye . * | 
liability to seizut’e was “by virtue of any 


law respecting the revenue.” The bia- 
bility arose from a_ violation of sections 
4337 and 4377 of the Revised Statutes— 
in that the vessel, being enrolled and 
licensed for the coastwise trade, 
ceeded on a foreign voyage without griv- 
ing up her enrolment and license and 
without being duly registered, and was 
employed in a trade other than that for 
which she was licensed. 

The distinction between being en- 
rolled and licensed and being registered 
is that the former is a condition to @em- 
ployment in the coastwise trade 
the latter pertains to foreign trade. 

The sections violated are found im a 
subdivision of the Revised Statutes en- 
titled “Regulation of Vessels in Domes- 
tic Commerce,’”” but the arrangements 
of sections in the Revision is without 
special significance, Rey. Stat. sec. 5600. 
That subdivision includes several provi- 
sions designed to regulate commerce 
vessels and also to 
these being related 

A reading of the 
in connection with 
same subdivision (Rev. 
4521, 4324, 4371; 
1895, c. 24, section 5, 
it plain that they 
protection of the 
they come within 
3072. That they 
of commerce by 
them any the 
revenue. 

Another question 
of the Coast Guard 
whom the section authorizes to 
seizures. It says “officers of the 
toms” and speaks’ of “their respective 
districts.” 

By the Act of 1790 (secs. 62-64) Con- 
gress established the Revenue Cutter 
Service for the express purpose of 
tecting the revenue, directed that its 
expenses be paid out of duties collected 
on imported merchandise and on the ton- 
nage of vessels, and declared that its 
officers should *‘be deemed officers of the 
customs.” 


by 
protect the revenue, 
subjects. 

sections violated 
others in the 
Stat. 320, 
Act January 16, 
28 Stat. 624) makes 
are directed to the 
revenue; and therefore 

the terms of section 

are also 
vessels does not 
less 


secs, 


2°¢e 
ood, 


make 
laws respecting the 


is whether officers 
are among those 


By the Act of 1799 (secs. 97-102) these | 


provisions were enlarged and reenacted, 
collectors of customs were given a power 
of direction over the service subject to 
assignments and wide supervision by the 
Secretary of the Treasury, and officers 
of the service were given authority to 
hail “vessels liable to seizure or exami- 
nation” and to enforce submission. 

The enlarged provisions were included 
in the Revised Statutes (sec, 2747-2765) | 


and are still in force, save that in 1915 | thority exists because it is to be implied 


the Coast Guard became the successor of 
the Revenue Cutter Service and took 
over its personnel, vessels, duties and 
powers, c. 20, 38 Stat. 800. 

The regulations issued by the Secre- 
tary of the Treasury from time to time 
show that it early became the practice 
to assign vessels and officers in this serv- 
ice to particular customs districts and 


| to subject their activities largely to the 
| direction of 


the colleetors of customs. 
(Regulations, 1843, pp. IX, XV, XVI, 
XVII; Regulations, 171, sections 16, 17, 
20, 21, 22, 101, 204, 257; Regulations, 
1894, sections 22, 101, 141, 476.) And 
it otherwise appears that this practice 
became so settled that the vessels and 


| officers when assigened were regarded as 
| “belonging” 


to the particular districts. 
The Eliza, 8 Fed. Cas, p. 455; The Friend- 
ship, 9 Fed. Cas. p. 822, 

In recent years the number of 
sels and the personnel have been en- 
larged and provision has been made for 
imposing additional duties not requiring 
special notice here. The practice of 
signing vessels amd their officers to 
ticular customs districts also has 
changed to the extent that now the as- 
signments of one or more vessels 
to coast divisions, including one or more 
customs districts (regulations, 1923, sec- 
tions 31, 41). Otherwise the duties and 
practice in respect of the protection of 
the revenue remain practically as before 
(regulations, 1923, sections 22, 812, 814, 
2501, 2503). 


ves- 


as- 
par- 
been 


are 


| Changes in Duaties 


Of Coast Guard 


It is apparent from this review 
statutes and wregulations that 
Guard officers are to be deemed officers 
of the customs within the meaning of 
section 3072, and also that their connec- 


of the 
Coast 


, tion with particular customs distriets— 
| Whether one or 


more—is such that’ they 
properly may be said to have districts in 
intended by the term ‘*their 
respective districts.” 

The term is not peculiar to section 
3072. It was applied to Revenue Cut- 
ter officers in section 31 of the Act of 
1790, section 54 of the Act of 1799, 
and sections 3059 and 3067 of the Re- 
vised Statutes and is now applied to 
Coast Guard officers in section 581 of 
the Act of 1922. 

The remaining question 
the meaning of the clause 
where the officers thay seize. 
well without as within their 
districts.” Two constructions 


relates to 
indicating 
It says “as 


are sug- 


gested—one restricting the natural sense | 


and treating the clause as if saying “as 
well within other customs distriets as 
within their owm;” and the other aeccept- 
ing the natural sense, 

The difference is that one excludes and 
the other includes the sea outside cus- 
toms districts. In actual practice the 
latter construction has been adopted and 
it appears to be right. 


Besides giving effect to the natural 


Ppro- | 


while | 


regulations | 


make | 


cus- | 


pro- | 


respective | 


Maritime Rights 


——————— 


import of the clause, it is better adapted 
to the attainmrent of the purposes of the 
section. If vessels violating the revenue 
laws and thereby incurring liability to 
forfeiture could escape seizure by depart- 
ing from or awoiding waters within cus- 
toms districts the liability of forfeiture 
would be of little practical effect in 
checking violations; and it is most im- 
probable that congress intended to leave 
the avenues of escape thus unguarded. 


Authority @f Nations 
Over Ships on High Seas 

The terms it has used are easily broad | 
enough to meet the situation effectively, | 
United States w. Bowman, 260 U. S. 94, 
98-100, and no 2xeason is suggested Or per- 
ceived for cutting them down as respects | 
domestic vessels. If Congress were with- 
out!power to provide for the seizure of 
such vessels Om the h'” sea, a restric- 
| tive construction might be justifiect. But 
there is no Want of power in this regard. 
The high sea is common to all mations 
land foreign to none; and every mation 
| having vessels there has power to regu- 

late them and also to seize them for 
| a violation of its laws. The Apotton, ] 

Wheat, 362, 371; Wilson v. Me Namee, 

102 U. S. . 574; Lord vy. Steamship 

Co., Us 541, 544; The Hamnilton, 

207 U. S. 398, ‘403; American Banana Co. 

v. United Fruit Co. 213 U. S. S47. 355; 

Cunard S. S. Co. v. Mellon, 262 U.S. 

1 100, 123, 129; 3 Opinions A. G. 405; 1 

Kent’s Com. *26; Hall’s International 

Law, 7th ed., sec. 77; 1 Hyde Imterna- 
| tional Law, see. 227, 

Some distinctions have been recognized 
in respect of seizing domestic wessels 
' when in foreigen waters and of seizing 
foreign vessels on the high sea, Cunard 

S. S. Co. v. Mellon, supra, 123-124; The 

Apollon, supra, 370-371; Church w. Hub- 
| bart, 2 Craneh, 187, 234-235; The Mari- 

ana Flora, 11 Wheat. 1, 42; Manchester 

y. Massachusetts, 139 U. S. 240, 258; 1 

Hyde International Law, sec. 236; West- 

lake International Law, p. 177; but the 

extent and application of these distinc- 
| tions are not involved in this case. 

It followsS™that the seizure in this in- 
stance by the officers of the Coast Guard 
was lawful and therefore that the excep- 
tin to the District ‘Court’s jurisdiction 
was ill grounded. Whether if the seizure 
—made by Federal officers—were unlaw- 
ful the ruling in Dodge v. United States, 
272 U. S. 530, would apply need not be 

considered. 
| The decree of the Circuit Court of 
Appeals is affiamed. 

May 31, 19277. 
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| 
| 
| 


C oncurringe Opinion 

By Justice Brandeis 
| Mr. Justice Brandeis, concurring: 
(The referemees in the text are to nota- 
| tions printed zat the end of the Opinion.) 

Iconeur in the judgment of the Court. 
| But [cannot agree to the construction of 
| the statutes on which the decision is | 
rested. 

The Court Holds that the statutes con- 
fer upon the Coast Guard express au- 
thority to seize on the high seas beyond 
the 12-mile TYimit an American vessel 
which has become liable to forfeiture for 
violation of the navigation laws; and the 
reason assigned is that these are “laws 
respecting the revenue” within the 
meaning of section 3072 of the Revised 
Statutes. 

As I read 
confer 


do not 
the au- 


the statutes, 
express authority, 


they 
but 


duties of 
has in- 


as an incident of the police 
(ocean patrol which Congress 
| posed upon the Coast Guard. 

Mere difference of opinion in the con- 
struction of intricate statutes cam rarely 
justify expression of dissent. This is 
especially tarruze where the two views lead, 
in the particular case, to the same result. 

But, in this instance, the construction 
adopted by the Court may have in other 
cases far-reaching and regrettable re- 
sults, 

Enforcement of the “laws respecting 
the revenue”” form only a part of the | 

| ocean patrol duties imposed by (Congress 
upon the Coast Guard. And seizure on 
the high seas of vessels which have “be- 
come liable to seizure’ does not exhanst 
| the services 2 equired of the Coast Guard 
to ensure emforcement there of the laws 
respecting the revenue. 

Unless the Coast Guard has authority 
to seize the ship and to arrest persons 
thereon found violating our laws, no 
American official is authorized to do so. 
If the statutes are construed as granting 
to the Coast’ Guard express aut hority to 
make the seizure in question in order to 
protect the revenue, the authority so 
granted is obviously very narrow, and 
the express grant may possibly be read 
as exhausting the authority conferred 
beyond the 12-mile limit; in othex words, 
as showing that no implied authority is 
conferred. 

For this season it seems to me impor- 
tant to state why I cannot assent to the 
view expressed by the Court. 

The claimant concedes that, within the 
United States, the Coast Guard is 
charged with the duty of enforcing our 
navigation laws, and for this purpose, 
may board, search and seize American 
vessels there; that our navigation laws 
govern American merchant vessels on 
the high seas; and that the United States 
could by appropriate legislation author- 
ize the Coast Guard to seize, without a 
warrant, amy such vessel violating our 
law on the high seas, regardless of dis- 
tance from our coast. See United States 
Vv. Bowman, 260 U. S. 94, 97: Cunard 
Steamship Co, y, Mellon, 262 U7. S. 109, 
125, 129. 

His conte mtion apparently is that Con- 
| gress does mot impose upon officers of the 
Coast Guai«l any duty to enforce the 
navigation laws on the high seas beyond 
the 12-mile limit; and that, ewen if it 
does impose the duty, it has mot con- 
ferred authority to enforee eompliance 
by means of a scizure to be made there, 
; The question for dedision is the power 
of the Coast Guard to seize American 
vessels beyond the 12-mile limit- (1) 





Coast Garrard Evolved 
From Préor Services 

The Coast Guard isa part of the civil 
establishment. It is a bureau of the 


| except 


| other 


; the See 


| in deep 





Treasury Department,(2) established by 
Act of January 28, 1915, chapter 20, 3 
Stat. 800, im lieu of the existinge Revenue 
Cutter Service and Life-Saving Service. | 





These had theretofore been separate— 
the Revenue Cutter Service a_ division, 
the Life-Ssaving Service a bureau, of the 
Treasury. Louisville & Nashville R. R. 
Co. v. Unrited States, 258 U. S. 374. 

The Revenue Cutter Service was estab- 
lished by Act of August 4, 1790, chapter 
35, sections 31 and 62-65, 1 Stat. 145, 
164, 175. That statute was superseded 
by the Act of March 2, 1799, chapter 22, 
sections 54, 70, 97-102, 1 Stat. 627, 668, 
678, 699, FOO. The provisions of the Act of 
1799 comcerning search and_ seizure 
specifically by revenue cutters were em- 
bodied without substantial change in the 
Revised Statutes, sections 2760, 2761, 
2763, 3067, 3069, 3070 and 5072 

Their scope and purpose will be dis- 
cussed later. They are now in full force, 
so far as they were repealed by 
the Tarif¥® Act of 1922 or may have been 
modified by section 581 thereof. 

The Act of 1915 did not add to or 
abridge in any respect existing cyties 
and powers of officers of revenue cutters. 
It merelyr transferred to the Coast Guard 
the duties and powers theretofore pow 
sessed, 

When the Revenue Cutter Service was 
established, its duties were limited to the 
protection of the revenues. In 1793, the 
duty of enforcing also the navigation 
laws Was imposed.(3) Thereafter, from 
time to time, the duty of enforcing many 
laws relating to 
volving wmarine operations were added. 
Revenue cutters became thus 
civil ocean patrol.(4) 

But their service is not limited to en- 
forcing our municipal law. They have 
been enaployed also in protecting the 
lives and property of Americans against 
foreigners in international controversies 
falling short of war; and they 
served Guring wars in operations against 
the enem y.(5) 
cutters are armed cruisers. 
Naval discipline, drill and routine pre- 
vail on zall the ships. Their officers are 
commissioned, and their men enlisted, 
like oficers and men in the Army, Navy 
and Marine Corps. 


Revenue 


The Secretary of the Treasury assigns 
them to a particular vessel; and the ves- 
usually assigned to a_ particular 

But he may make such trans- 
fer of am officer from one vessel to an- 
other, arad of the vessel from one station 
to another, as he deems desirable. 

Both the Secretary of the Treasury 
and the President may direct any reve- 
nue cutter to cruise in any waters in 
order to perform any duty 
ice. Wiley v. United States, 
406; Act of April 21, 1910, ¢. 
2, 36 Stat. 326; 
Guard ©1923), Art. 101. 

With the enlargement of the revenue 
cutters” functions came necessarily an 
extension of the field of their operations. 
They range the seas coastwise or far 
into the ocean, as occasion and the par- 
ticular duties demand. 

The earlier regulations 


sel is 
station. 


(6) 
retary of the Treasury, included 
among the laws to be enforced, 
prohibiting the slave trade, (7) the laws 
to preserve neutrality,(8) laws for the 
suppression of piracy,(9) and the law 
to prewent the cutting and 
of timber from public lands “for ex- 
portation to any foreign country.”(10) 
Among the duties recited in the later 
regulations(11) are lending medical aid 
to vessels of the United States engaged 
sea fisheries;(12) enforcing the 


sponge fishing law;(13) assisting ves- 





have | 


of the serv- | 
40 Ct. Cl. | 
182 section | 
. . | the 
Regulations of Coast | 


issued by | 


ransactions in- | 
— | that 


America’s | 


| applicable solely to such Vessels. 


| sibly 
| the 
| Stat. 


| which 


| Section 


| of the United States has been committed, 


| liable 


| tion 3072, and the earlier acts, expressly 


those | 


removing | 


sels in distress upon the oceans(14) and | 


the Great Lakes;(15) removing dere- 


licts;(16) suppressing mutinies,(17) pa- | 


trollinge the North Pacific and the Bering | 


Sea fox the purpose of enforcing the 
laws fox the protection of the fur seal 
and sea _ otter;(18) and the 
ice observation and patrol, pursuant to 
the Comvention of January 20, 1914, de- 
signed to promote safety on the North 
Atlantic, following the International 
Conference of November 12, 1913.(19) 


Activéties Not Confined 
To Teewelve-Mile Limit 

By mo act or regulation 
of activity restricted to 
limit. 
cutters involve necessarily 
dreds of miles from 
coast. 20) 

Forfeiture of the offending vessel is a 
pnnishament commonly prescribed for 
Violation of our navigatiop laws, and of 
many other laws which revenue cutters 
are required to aid in enforcing. Of 
these there are many which are in no 
way concerned with the collection of the 
revenue (21), 

In order to enforce these laws ade- 
quately, it is necessary that some officials 


is the field 


service hun- 
any 


of the Government shall have authority 


to seize 
found 
fenses 


American vessels which are 
violating them. Many of the of- 
are of such a character that they 
can be committed anywhere on the high 
seas, 

The 
Coast 
the 12-mile limit presents, therefore, 
questions affecting the enforcement not 
only of the navigation laws, but also of 
the customs lays, the National Prohibi- 
tion ILaw, and others. 


challenge of the authority of the 


If the officers of revenue cutters were | 


without 
merchant 
laws 
limit, @2 to seize such vessels found there 
which are known theretofore to have 
violated our laws without or within those 
limits, many offenses against our laws 
might, to that extent, be committed with 
impunity. For clearly no other arm of 
the Government possesses such authority. 
The — questions presented necessitate 
enquia’y into early and recent administra- 
tive practice, as well as into legislation 
and judicial decisions. I shall consider 
first whether officers of revenue cutter: 
had arathority to seize on the high seas 
for violation of the navigation laws prio: 
to the Tariff Act of 1922; then, whether 
that Act abridged their authority. 
First. The provisions of the navigation 
laws alleged to have been violated, have 
heen im force since the beginning of oui 
Govermment. Act of February 18, 1795." 
chapter 8, sections 8, 32, 1 Stat. 305, 
308, 2316; Rev, Stat. sections A377. 
The express authority to and 
search in terms beyond the territorial 
limits ~ of the United States appeared 


authority to 
vessels 


American 
violating our 


seize 
found 


4337, 


board 


the 12-mile | 
Some of the duties upon revenue | 


American | 


| the -United States; 


service of | 


| customs collection district of the United 


| torial 





Guard to make a seizure beyond | 


on the high seas beyond the 12-mile | 
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Pusuisuep WitHouT ComMeNT BY THE Unitep STATES 


Prohibition Enforcement 


Law Violated by Ship in Failing | 
To Register for Foreign Voyage 


Waters Outside Customs Districts Held to Be 
Included Within Jurisdiction of 
Federal Patrol Fleet. 


was conferred upon officers of rever 
cutters by implication. They, posses: 
the authority as an incident of th 
office of ocean patrol. 

They are officers of the branch of 
Governmen! charged with the fait 
execution of the laws. | Wherever on 4 
high seas they were charged with 
forcing compliance with our laws, t 
they were, in my opinion, authorize: 
seize American vessels, regardless ot 
distance from our coast. Com 
United States vy. Maedaniel, 7 Pet. i 
United States v. Tingley, 5 Pet. 115 
28 Op. Atty. Gen. 121, 124, 549, 55° 7 
No Limitation on Right , 
| To Seize American: Ships 

There is no limitation upon te} i 
of the sovereign to seize ‘without a? 
rant vessels registered under its } q 
similar to that imposed by the co® 
law and the Constitution upon the :? 
of per€ons and upon the seizurl 
“papers and effects.”(28)° See Carn 
United States, 267 U.S, 132, 15 
Smuggling is commonly attended: b 
lation of the navigation laws. 

From the beginning of our Gov’) 
ment officers of revenue cutters hy 
for the purpose of enforcing the « 
toma laws, been expressly authori 
to board and search inbound vessels 
the high seas within 12 miles of 
coast. It is not to be lightly assu 
that Congress intended to deny to 
enue cutters so engaged authority 
seize American vessels found to be ° 
lating our navigation laws. 

Nor is it lightly to be assumed 
Congress intended to deny to officers 
revenue cutters engaged in enfor 
other laws of the United States be: 
the 12-mile limit, the authority to s’ 
American vessels found to be viol 
our navigation laws beyond those ] 

From the beginning of our go | 
ment, it has been the practice of 
enue cutters to make such seizures. 
official records and judicial decisions s * 
that they have employed continuo 
since, in enforcing our navigation Ja 
upon the high seas rewardless of dista 
from the coast; and that, whether 
erating within the United States or w 
out, they have, regardless. of dista 
from the coast, seized American v 
sels found violating our laws, with 
regard to whether the laws violated 
lated to the revenue.(29) 7 

- Congress has by action  sanctior 
this exertion of power. It supported 
activities of the service by ever iner 
ing appropriations.(30) — It equipped) 
Coast Guard, before the Tariff Ac# 
1922, with able cruising cutters, n’ 
of which were engaged largely in pa 
beyond the 12-mile_ lin it. 

To seize anywhere on the high ¢s 
American vessels found violating 
laws was thus, I think, within the’ 
plied authority of its officers before 
Act of 1922. It remains to consi 
whether that Act abridged the authe 
therefore possessed. 

Second: The Tariff Act of 1922 
cludes as Title IV a wevision of the 
toms administrative yrovisions the: 
force. 42 Stat. 858, 948, et seq. In 
tion 642 it recites the provisions of 
earlier law which the Act repe 
Among these are sections 3059 and 
of the Revised Statutes. 

The former is the section which 
ferred upon officers of the customs / 
press power to seize ‘“‘within or wit 
his district.” The latter is the se 
which conferred upon them authorit ; 
beard and search inbound vessels wi | 
12 miles of our coast. 

The Sections parallel to section 
relating specifically to officers of ) 
nue cutters, first found in section €# 
the Act of 1790, reemacted as sectio | 
of the Act of 1799, and again as | 
tions 2769,.2761, 2762 of the Re 
Statutes, were neither repeated noo 
pealed by the Act of 1922, Nor d& 

repeat or repeal section 3072. 

For the provisions repealed it 
stituted section 581, which,'so fa / 
material, is as follows: (31) 

“Boarding Vessels.—Officers ~ af 
customs or of the Coast Guard, 
agents or other persons authorized 
the Secretary of the ee or § 
pointed for that purpose in whiting } 
collector may at any time go on b 
of any vessel or vehicle. at any plar 
the United States or within four lea 9 
of the coast. of the United Statés, 


first in sections 31 and 64 of the cus- | 
toms-collection acl of August ©. 
chapter 35, 1 Stat. 145, 164, 175, which 
established the Revenue Cutter Service. 

The authority there conferred upon it 
was to board and search within “the | 
United States or within four leagues | 
(12 miles) of the coast.’? It applied to | 
all vessels—foreign as well as Amexican; | 
but was limited to inbound vesseld, 
These sections, which granted power | 
to board and search, Contained no ex- | 
press grant of power to seize, Express | 
statutory authority to seize in terms be- 
vond the territorial limits of the United | 
& ates for violations = its. laws was not 
wonferred, until the Tariff Act of 1922, 
in vespeet to any offence except in those 
few instances in which Congress, in 
pursuance of specific treaties, provided 
any foreign or American, 
be seized. 

We are concerned here only. with the | 
right of the Coast Guard to,seize an | 
American vessel for violation of a law 


vessel, 
might 


Statutory Authorization 
For Seizure of Vessels 

The only express statutory authoriza- | 
tion upon which, prior to the Tariff Act 
of 1922, a claim of power in any official 
to seize a vessel on any waters for vio- 
lation of the navigation laws could pos- 

be predicated were section 27 of | 
Act of February 18, 1793, ¢. 8, 1 | 

305, 315 (a navigation law), which 
was repealed by its omission from the 
Revised Statutes; and section 2 of the | 
Act of July 18, 1866, ¢. 201, 14 Stat. 178 | 
(a customs-cllection law), which was 
embodied in section 3059 of the Revised 
Statutes asa part of “Title XXXIV, Col- 
lection of Duties upon Imports;” and 
section 3072 of the Revised Statutes. 
dealth with seizures for violation | 
of “any law respectine: the revenue.” 
3059 authorized ‘“‘any officer of 
the customs, including’? those “of a reve- 
nue cutter,” to “go on board of-any ves- | 
sel . . to inspect, search and examine 
same ; and if it shall appear 
that any breach or violation of the laws 


such 

to forfeiture, to 

the same .. .” 
The authority which section 5059, see- 


vessel ... is 
make scizure of 


whereby . 


conferred upon all officers “of the cus- 
toms’? was to seize “as “well without as 
within his district.” No distinction was 
there made between foreign and domestic 
vessels; nor between inbound and out- 
bound vessels: 

The clause appeared first in the Act | 
of July 31, 1789, c. 5, section 26, I Stat. 
29, 43, the earliest law regulating the 
collection of customs. As there used, the 
clause clearly meant only that collectors, 
naval officers and surveyors should have 
the authority to seize in other districts 
of the United States besides the particu- 
lar tones to which they were respectively 
appointed. 

For the clause antedated the first ex- | 
press authorization of either search or 
seizure without the territorial limits of 
and antedated also 
the establishment of the Revenue Cut- 
ter Service. Did the phrase “without 
his district,” when used in section 
continue to mean within some other 


3059, 


States; or did it acquire the new mean- 
ing of anywhere, even without the terri- 
waters of the United States? 
Compare Taylor v. United States, 3 How. 
197, 205. 

If the former meaning is the true one, 
there was prior to the Tariff Act of 1922 
no express authority in officers of reve- 
nue cutters to seize for violation of any 
law beyond the territorial limits of ‘the 
United States. If the latter meaning is 
the true one, not only officers of revenue 
cutters, but also all other customs officers 
were given by section 3059 express au- 
thority to seize anywhere on the (high 
seas~ any vessel, foreign or American, 
found violating our laws. In my opin- 
ion the former meaning is clearly the 
true one. 

Congress cannot have intended to con- 
fer the general authority to seize foreign 
vesselS upon the high seas. And the 
clause in question is used in section 581 
of the Act of 1922 in the same sentence 
with an express territorial limitation. 

But it does not follow that American 
vessels violating our laws beyond the 
territorial limits could be seized. Au- 
thority to seize American, vessels there 
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= [Continued from Page 12.) 
fF as well as within their respective 
cro tiets, to examine the manifest and 
izec Spect, search, and examine the ves- 
109 0r vehicle, and every part thereof, 
ity @ny person, trunk, or package on 
anda, and to this end to hail and stop 
est ‘vessel or vehicle, if under way, and 
near 4! mecessary force to compel com- 
prope» and if it shall appear that any 
use 2 OY violation of the laws of the 
from @ States has been committed, 
the 72by or in consequence of which 
p, vessel or vehicle, or the merchan- 
4 lerba OF Any part thereof, on board of 
” thor: ported by such vessel or vehicle 
ga.o( ble to forfeiture, it shall be the 
f > of such officer to make seizure of 
. Fore ame, and to arrest, or, in case of 
Alas’® OF attempted escape, to pursue 
Th'trest any person engaged in such 
watch or violation.” 
of '¢ provision quoted above was 
aw; ted by Congress without substantial 
age from the draft of a bill con- 
1ed in the report “Upon the Revision 
the Customs Administrative laws” 
P de by the United States Tariff Com- 
Yesison to the Committee on Ways and 
p °ns in 1918, and re-submitted in 
19), “Whether intentionally or not, the 
) agraph of section 581 quoted above 
“» roduced two changes into the statu- 


°y law. 
an: 


arding to Facilitate 


cle try of Vessels 
Yi mlike the earlier statutes, it did not 
the ig to inbound vessels the right to 
“5, a amd search And, unlike the 
poe or statutes, it apparently conferred 
%(0 sugh the inclusion of the grant of 
ef ority to seize in the same. para- 
F h with the grant of authority to 
the ed or search) upon all customs offi- 
tivrs the right to seize any vessel on any 
%stens within the 12-mile limit. (32). 
th Fhe reports of the Commission and 
Pose of the Committees of. Congress 
st cuss many proposed changes in the 
O, stoms administrative laws. But no- 
sere in the reports of the Commission 
of Congress, or in the statute en- 
6gted, is there a sugegstion of purpose 
Li abridge by this provision the author- 
fot. theretofore possessed by the Coast 
pvard to make seizure on the high seas. 
p.t_ seems clear that Congress did not 
pthis revision intend that the power 
Riyseize on the high seas for violation 
Tiaws respecting the revenue should 
Ri. 1ain, but that the similar power to 
ze for violation of other laws should 
Su taken away. 
»Sinee, in my opinion, R. S. section 
Be 59 had not conferred any express 
wer to seize beyond territorial waters, 
B Jo not think its repeal shows any in- 
ition to take away the then existing 
4 lied power of the Coast Guard to 
Al e 
c, 22 American vessels _anywhere on the 
th seas, for violation of any law of 
Cha United States. There is no founda- 
n for the assumption of the claimant 
Cr. t the first paragraph of section 581 
.. » intended as the exclusive grant of 
Cie power to seize. 
Tr: he primary purpose of that paragraph 
" < not to provide for the seizure of 
ry .erican vessels of known or suspected 
Wit. It was to facilitate, by means of 
PM ding and examination. of manifest 
Bis ore arrival in port, both the entry of 
-'\mittedly innocent vessels and the col- 
ho tion of revenues. 
‘his end was furthered by enabling 
‘toms officers to board and search any 
isel, foreign or domestic, within the 
ted limits, without the necessity of 
ablishing probable cause. The au- 
. Fity to board and search foreign ves- 
s beyond the territorial limits would 
ibtless not have been implied as a 
Loc ye incident of the customs officers’ 
S0C’ jes, and itis probable that the author- 
Wa to board and search American ves- 
Con 2 in the absence of probable cause was 


Li, 
for 
line 
len 


; regarded as clear. 
Dec Other action of Congress taken at 
N out the same time shows that Con- 
“ess ~qd no purpose to abridge the 
ast pe activities or powers. The 
proprifation acts make provision for 
_"ge increases in equipment and per- 
all snel- to enable it to combat the in- 
108 yased “smuggling operations following 
to 5n the enactment of the National Pro- 
dan ition Law. 
i “'.Moreover, conventions were negotiated 
‘th Great Britain.and ether foreign na- 
1s to secure permission to seize their 
‘ssels on the high seas if found en- 
- aged in smuggling  operations.(33) 
tric .ither in the negotiations nor in the 
Its ventions was any reference made to a 
Was mile limit. 
<The limitation agreed 
Cons y's run from our coast. The distance 
and vered by the hour’s run would often 
SeCOl ,atly exceed 12 miles from our ‘coast. 
the ¢ Congress did not deem it necessary 
reser snact supplementary legislation in or- 
. ste to make the conventions effective.(34) 
tion. my opinion, then, the Coast Guard 
autho uthorized io arrest American vessels 
ment ject to forfeiture under our law, no 
"0. ter what the place of seizure and no 
ComP:'ter what the law violated. 


for U* ..” Justien Holmes joins in this opin- 
for p 


hoosa 
Was au 
the per 
to be ¢ 
Proje 
Power 
to its 
1924, 


for 
its 


upon was an 


ay 31, 1927. 
} The power, in relation to American 
tls, was upheld in The Rosalie M., 
(2d) 815, affirmed without passing 
the point in 12 F. (2d) 970. See 
“Homestead, 7 F. (2d) 418, 415. Con- 
, United States v. Bentley, 12 F. (2d) 
paup: 3; Lee v. United States, 14 F (2d) 400, 
ch. Versed by this Court, United States v. 
wees No. 1752, decided this day. For sei- 
wees of foreign vessels, beyond terri- 
~Jrial waters, under the hour’s run trea- 


ties, see Ford v. United States, No. 312, 
of this Court, decided April 11, 1927; 
The Pictonian, 3 F. (2d) 145; The Over 
The Top, 5 F. (2d) 838; United’ States 
v. Henning, 7 F. (2d) 488, reversed in 
13 F. (2d) 74; The Sagatind, 11 F. (2d) 
673; Haughan v. United States, 13 F. 
(2d) 75. For seizures of foreign vessels 
beyond the treaty limits, see The Frances 
Louise, 1 F. (2d) 1004; The Pandma, 6 
F. (2d) 326. For seizures of foreign 
vessels between the three and twelve 
mile limits, under the hovering statutes, 
before the treaties, see United States v. 
Bengochea, 279 Fed. 537; The Grace and 
Ruby, 283 Fed. 475; United States v. 
1,250 Cases of Intoxicating Liquirs, 292 
Fed. 486; Arch v. United States, 13 F. 
(2d) 382. 

[2]The Act of 1915, section 1, like the 
earlier law, provides that the Coast 
Guard “shall operate as a part of the 
Navy, subject to the orders of the Sec- 
retary of the Navy, in time of war or 
when the President shall so direct.” 

[3]Act of February 18, 1793, chapter 
8, section 27, 1 Stat. 305, 315. 

[4]The Coast Guard regulations make 
it the duty of officers to enforce. “‘all 
* %* * maritime laws of the United 
States.” Regulations, 1923, Art. 2501. 
The cutters are frequently called upon to 
furnish transportation and other assist- 





ance to other departments of the Gov- | 


ernment. Reports of Revenue Cutter 
Service and Coast Guard, 1872, p. 12; 
1873, pp. 11-18; 1891, p. 4; 1914, p. 101; 
1915, pp. 24, 130-140; 1916, p. 21. 

[5]Revenue Cutter Service Report for 
1891, p. 13; Report for 1897, p. 7; Coast 
Guard Report for 1920, p. 9. 

[6] “Instruction to officers of the 
United States Revenue Cutter Service” 
issued by the Treasury Department Octo- 
ber 3, 1834, p. 1; “Rules and Regulations 
for the Government of the United States 
Revenue Marine, issued November 1, 
1843,” p. ix. 

[7]Act of March 22, 1794, chapter 11, 
section 1, 1 Stat. 347; April 20, 1818, 
chapter 91, sections 2, 4, 3 Stat. 450, 
451; see March 8, 1819, chapter 101, sec- 
tion 1, 3 Stat. 532. 

[8]Rev. Stat. sections 5283-5287; Act 
of March 4, 1909, chapter 321, 35 Stat. 
1088, 1090; Act of June 15, 1917, chapter 
30, Title V, 40 Stat. 217, 221. See Reve- 
nue Cutter Service Report for 1897, pp. 
21-22. 

[9]Act of April 30, 1790, chapter 9, 
section 8, 1 Stat. 112, 113; Act of March 
3. 1819, chapter 77, sections 1, 4, 3 Stat. 
510, 511, 518. See Act of May 15, 1820, 
chapter 113, 3 Stat. 600. 

[10]Act of March 1, 1817, chapter 22, 
sections 2, 3, 4, 3 Stat. 347. 

[11]Regulations U. S. Coast Guard, 
1928, chapter 2. 

[12]Act of June 24, 1914, chapter 124, 
38 Stat. 387. ‘ 

[13]Act of June 20, 1906, chapter 
3442, 34 Stat. 313; Act of August 15, 
1914, chapter 258, 38 Stat. 692. 

[14]Rev. Stat. section 1536; Act of 
April 19, 1906, c. 1640, sections 1-3, 34 
Stat. 123. Reports of Revenue Cutter 
Service, 18738, pp. 7-9; 1881, pp. 9, 15; 
1891, pp. 14, 39. 

[15]Rev. Stat. section 2759. 

[16]Act of May 12, 1906, c. 2454, 34 
Stat. 190. 

[17]See e. g., 
14-23; 1915, p. 20. 

[18]Concerning the service of reve- 
nue cutters in connection with the for- 
feiture of vessels killing otter, fur seals, 
etc., in the Alaskan waters and beyond, 
see the Acts of July 27, 1868, c. 273, 
Sections 6, 7, 15 Stat. 240, 241; March 
2, 1889, c. 415, Section 3, 25 Stat. 1009; 
July 1, 1870, c. 189, 16 Stat. 180; June 
20, 1878, c. 859,-20 Stat. 206, 212; 
March 3, 1879, c. 182, 20 Stat. 377, 386; 
December 29, 1897, c. 8, Section 8, 30 
Stat. 226, 227; March 3, 1899, c. 429, 
Sections 173-183, 30 Stat. 1253, 1279- 
1281; June 14, 1906, c. 3299, Section 
A, 34 Stat. 268, 264; April 21, 1910, c. 
183, 36 Stat. 326. To give effect to the 
convention of July 7, 1911, between 
Russia, Japan, England, and the United 
States (37 Stat. 1542), Congress passed 
the Act of August 24, 1912, c. 373, 37 
Stat. 499, which specifically provided 
(Section 9) for the search and seizure 
of American vessels on the high seas. 
An earlier statute giving effect to a 
similar treaty between England and the 
United States carried the same provi- 
sion. Act of April 6, 1894, ¢. 57, Sec- 
tions 11, 12, 28 Stat. 52, 55. See also 
In re Cooper, 143 U. S. 472; The James 
G. Swan, 50 Fed. 108; The La Ninfa, 
75 Fed. 518; The Alexander, 
519; The James G. Swan, 77 Fed. 473; 
United States v. The Jane Gray, 77 Fed. 
908. For some years a special fleet of 
revenue vessels has been assigned to the 
Bering sea patrol, sometimes in cooper- 
ation with the Navy and Department of 
Commerce. See e. g., Report for 1920, 
pp. 22-31. . ' 

[19]See Report for 1914, p. 86. 

[20]See Reports 1891, pp. 14; 
1897, pp. 21-22, p. 42;.19138, p. 42; 1914, 
pp. 35, 85, 126, 149-151, 158-161; 1915, pp. 
7, 11, 14, 16-18, 24, 180-140; 1916, pp. 
11-138, 21, 105; 1917, pp. 13-14, 19-20, 

102, 118; 1926, p.. 22. 


Reports, 1881, pp. 


2 
Oy, 


[21]Aside from the customs and reg- | 


istry and enrollment acts, referred to at 
length in the text, there have been many 
statutes providing for the seizure and 
forfeiture of vessels, or for a penalty 
which is made a lien upon the vessel. 
Some of these statutes confer power of 
seizure uporf the revenue cutters, either 


specifically or by reference to officers of | 


the customs or .officers of the revenue; 
some provide for seizure by some other 
means, usually by the navy under the 
direction of the president; the majority 
make no specific provision for seizure. 
[1] Power to seize or enforce con- 
ferred specifically upon'revenue cutters 
Embargo and nonintercourse acts: Joint 
Resolution of March 26, 1794, 1 Stat 
400, Act of May 22, 1794, c. 33, 1 Stat 
369; Act of April 18, 1806, c. 29, 2 Stat 


75 Fed. | 
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Act of December 17, 1813, c. 1, 3 Stat. 88. 
Slave trade: Act of February 28, 1803, 
c. 10, 2 Stat. 205 (prohibiting ’importa- 
tion into States forbidding admission) ; 
Act of March 2, 1807, c. 22, 2 Stat. 426 
(not providing for the use of the cutters, 
but recognizing that use by giving the 
seizing crew part of the _ proceeds, 
whether the seizure “be made of an 
armed vessel of the United States, or 
revenue cutters thereof”); Act of March 
3, 1819, c. 101, 3 Stat. 532 (same provi- 
sion). Miscellaneous: Act of June 25, 
1798, c. 58, 1 Stat. 570 (failure to report 
aliens on board); Act of July 138, 1861, 
c. 3, sec. 7, 12 Stat. 255 (closing confed- 
erate ports and forfeiting vessels of 
confederate citizens); Act of August 15. 
1914, c. 253, 38 Stat. 692 (regulating 
Sponge fishing in Gulf of Mexico); Act 
of August 31, 1852, c. 113, sec. 5, 10 Stat. 
121, 140 (illegal carriage of mail); Act 
of June 8, 1872, c. 335, secs. 235-237, 17 
Stat. 283, 312 (same); Act of March 6, 
1896, c. 49, 29 Stat. 54 (anchorage in St. 
Mary’s River); Act of May 27, 1796, c. 
31, 1 Stat. 474 (State quarantine laws); 
Act of July 13, 1832, c. 204, 4 Stat. 577 
(same); Joint Resolution of May 26, 
1866, 14 Stat. 357 (same); Act of June 
7, 1924, c. 316, sec. 7, 43 Stat. 604, 605, 
(Oil Pollution Act). 

[2] Power to seize or enforce con- 
ferred upon some other arm of the gov- 
ernment (not necessarily excluding a 
similar power in the revenue cutters). 
Embargo and nonintercourse acts: Act 
of February 9, 1799, c. 2, 1 Stat. 613; 
Act of February 27, 1800, c. 10, 2 Stat. 
7; Act of January 9, 1809, c. 5, 2 Stat. 
506. Neutrality laws: Act of June 5, 
1794, c. 50, 1 Stat. 381; Act of April 20, 
1818, c. 88, 3 Stat. 447; Act of March 
10, 1838, ¢. 31, 5 Stat. 212; Act of June 15, 
1917, c. 30, c. 30, Title V, 40 Stat. 217, 
221. Piracy laws: Act of March 3, 1819, 
c. 77, 3 Stat. 510; Act of August 5, 1861. 
ec. 48, 12 Stat. 314. Miscellaneous: Act 
of May 10, 1800, c. 51, 2 Stat. 70 (slave 
trade); Act of February 4, 1815, ¢. 31, 3 
Stat. 195 (trading with the enemy); Act 
of August 2, 1813, c. 57, 3 Stat. 84 (seiz- 
ure of American vessel using English 
pass, on high seas); Act of February 19, 
1862, c. 27, 12 Stat. 340 (coolie trade); 
Act of September 8, 1916, c. 463, sec. 
806, 39 Stat. 756, 799 (vessel departing 
without clearance); Act of June 15, 1917, 
ec. 30, Title II, 40 Stat. 217, 220 (regu- 
lations governing vessels in territorial! 
waters in time of emergency). 

[3] No express provision for seizure or 
enforcement. Navigation regulations: 
Act of March 1, 1817, chapter 31, 3 Stat. 
351 (foreign vessels in coasting trade); 
Act of March 3, 1817, chapter 39, 3 Stat. 
361 (same); Act of March 2, 1819, chap- 
ter 46, 3 Stat. 488 (excess of passen- 


| gers); Act of February 22, 1847, chap- 





| Statutes 
| sioners 


379; Act of December 22, 1807, c. 5, 2 | 


Stat. 451 (supplemented by the Act oi 
April 25, 1808, c. 66, sec. 7, 2 Stat. 499), 
Act of March 1, 1809, ¢, 24, 2 Stat. 528, 
Act of April 4, 1812, c. 49, 2 Stat. 700; 


ter 16, section 2, 9 Stat. 127, 128 (same); 
Act of March 3, 1855, chapter 213, 10 
Stat. 715 (same); Act of July 4, 1863, 
chapter 249, section 7, 13 Stat. 390, 391 
(false passenger list); Act of July 7, 
1838, chapter 191, 5 Stat. 304 (inspec- 
tion and license for steam vessels); Act 
of May 5, 1864, chapter 78, section 2, 13 
Stat. 68, 64 (deception as to name of 
vessel); -Act of February 28, 1871, chap- 
ter 100, sections 1, 45, 16 Stat. 440, 453 
(same); Act of March 3, 1805, chapter 
42 section 3, 2 Stat. 342, 343 (armed ves- 
sel departing without clearance); Act of 
June 7, 1897, chapter 4, section 4, 30 
Stat. 96, 103 (rules of navigation); Act 
of June 9, 1910, chapter 268, section 7, 
36 Stat. 462, 463 (motor-boat regula- 
tions); Act of May 28, 1906, chapter 
2566, section 2, 34 Stat. 204 (foreign- 
built dredge not documented). Embargo 
and nonintercourse acts: Act of June 13, 
1798, chapter 53, 1 Stat. 565; Act of 
February 28, 1806, chapter 9, 2 Stat. 
351; Act of April 18, 1818, chapter 70, 
3 Stat. 432; Act of May 15, 1820, chap- 
ter 122, 3 Stat. 602; Act of March 1, 
1823, chapter 22, 3 Stat. 740. Trading 
with the enemy: Act of July 6, 1812, 
chapter 129, 2 Stat. 778. Quarantine 
laws: Act of August 30, 1890, chapter 
839, section 6, 26 Stat. 414, 416; Act of 
February 15, 1898, chapter 114, 27 Stat. 
449, Opium laws: Act of February 23, 
1887, chapter 210, 24 Stat. 409; Act of 
February 9, 1909, chapter 100, 35 Stat. 
614; Act of January 17, 1914, chapter 9, 
38 Stat. 275. Miscellaneous: Act of April 
30, 1790, chapter 9, section 8, 1 Stat. 
112, 113 (piracy); Act of March 22, 1794, 
chapter 11, 1 Stat. 347 (slave trade); 
Act of March 1, 1817, chapter 22, 3 Stat. 
347 (transportation of timber cut from 
navy lands); Act of March 2, 1831, chap- 
ter 66, 4 Stat. 472 (same); Act of March 
3, 1825, chapter 107, 4 Stat. 182 (taking 
wrecks on Florida caost to foreign port); 
Act of May 6, 1882, chapter 126, section 
10, 22 Stat. 58, 61, amended by the Act 
of July 5, 1884, chapter 220, section 10, 
23 Stat. 115, 117 (Chinese exclusion); 
Act of July 2, 1890, chapter 647, section 
6, 26 Stat. 209, 210 (property transported 
in restraint of trade); Act of August 13, 
1912, chapter 287, sections 1, 9, 37 Stat. 
302, 308 (use of radio apparatus on ves- 
sel on high seas). See also the enumera- 
tion of certain offenses under the crithi- 
nal code which usually take place on the 
high seas, in United States v. Bowman, 
260 U. S. 94, 98-100. 

[22]See, for example, the treaties men- 
tioned in note 18, supra, and statutes giv- 
ing effect thereto. 

[23] Sec. 27 was never expressly re- 
pealed. In the “Revision of United States 

as Drafted by the’ Commis- 
(1872), it appeared as section 
620 of Title 36, chapter 10. It does not 
appear in the Revised Statutes as finally 
enacted, however, and hence, under sec- 
tion 5596, must be deemed to have been 
repeaied, because of the omission, since 


” 


many other sections of the Act of Feb- 
ruary 18, 1793, were included therein. It 
is in phraseology and substance similar 
to section 2 of the Act of July 18, 1866, 
chapter 201, 14 Stat. 178. 

[24] That section also is a reenact- 
ment of identical provisions in earlier 
customs collection laws. See Acts of 
March 2, 1799, chapter 22, sec. 70, 1 
Stat. 627, 678; August 4, 1790, chapter 
85, sec. 50, 1 Stat. 145, 170; July 31, 
1789, chapter 5, sec. 26, 1 Stat, 29, 43. 

[25] See also Alexander Hamilton’s 
Report of Feb. 2, 1795, American State 
Papers, Finance, Vol. I, No. 77, pp. 348, 
349, urging the insertion of a similar 
clause in the statutes dealing with the 
power of internal revenue officers, who, 
of course, operate on land only. 

[26] It has been commonly asserted 
that, even under the hovering laws, a 
sovereign may not seize a foreign vessel 
until it enters the territorial waters. 
These do not extend beyond the 3-mile 
limit. John Bassett Moore, 1 Digest In- 
ternational Law, 726; L. H. Woolsey, 
Foreign Relations of the United States 
(1912), p. 1289; Charles Cheney Hyde, 


International Law, pp. 417-420. But see | 


last group of cases cited in note 1, supra. 

27] The power of*the ordinary peace 
officers to rrest and to seize does not 
seem to have been conferred originally 
by statute. As to the sheriff, stautes dealt 
with the method of appointment, tenure 
of office, and qualifications, but not with 
the extent of his powers. 
stone Comm., 339-346; Dalton, Sheriff, 
passim.; Watson, Sheriff, chapter I, chap- 
ter III. Similarly as to constables and 
watchmen. See 
292. These powers, including of course 
the power to arrest, are in this country 
thought to inhere in these offices, except 
in so far as they may be limited by 
statute. See South v. Maryland, 18 How 
396, 401-2; Mayor of Baltimore v. State, 
15 Md. 376, 393 (constables and justices 
of the peace); Kirksey v. Bates, 7 Port. 
(Ala.) 529, 532 (notaries); Doering v. 
State, 49 Ind. 56, 61 (policeman); Haw- 
ley v. Butler, 54 Barb, (N. Y.) 490, 494- 
495 (marshals); State v. Reichman, 135 
Tenn. 653, 661-662, 667 (sheriff). See 
Mechem, Public Officers, section 502. 
Compare Allor v. Board of Auditors, 43 
Mich. 76 (constables); People v. Keeler, 
29 Hun. (N. Y.) 175, 178; State v. Brunst, 
26 Wis. 412; State v. Dews, R. M. Charlt. 
(Ga.) 397, 439; State v. De Lorenzo, 81 
N. J. L. 618, overruling Virtue v. Free- 
holders, 388 Vroom, 139; Commonwealth 
v. O’Cull, 7 J. J. Marsh. (Ky.) 149, 150; 
Turner v. Holtzman, 54 Md. 148, 159-160; 
Quinn v. Heisel, 40 Mich. 576. 

[28] See also Boyd v. U. S., 116 U. 
S. 616, 622-624. The right of the sover- 
eign to seize a vessel for violation of the 
municipal law, is in some respects anal- 
ogous to the right of a belligerent, 
recognized by the international law, to 
seize contraband. See 2 Moore, Digest In- 
ternational Law, section 309; The Ma- 
rianna Flora, 11 Wheat. 1, 42; United 
States v. La Jeune Eugenie, 26 Fed. 
Cas. No. 15551. 

[29] In most cases, the cutters merely 
report violations of law, without making 
seizures. The reports do show, however, 
that when it was thought necessary to 
arrest American vessels, the seizures 
were made without regard to location. 
See The Elizabeth, 8 Fed. Cas. No. 4,352 
(1810); The Eliza, 8 Fed. Cas. No. 4, 346 
(1813); United States v. The Little Ann, 
26 Fed. Cas. No. 15611 (1809), reversed 
in 15 Fed. Cas. No. 8, 397; The Brig Ann, 
9 Cranch, 289 (1815); Burke v. Trevitt, 4 
Fed. Cas. No. 2163 (1816). Compare 3 
Op. Atty. Gen. 405. See also “Instruc- 
tions to Officers in the United States 
Revenue Cutter Service,” October 3, 1834, 
p. 9; “Rules and Regulations for the 
Government of the Revenue Marine,” No- 
vember 1, 1843, p. xv. Thus, in regard 
to specific American vessels, the Com- 
mandant’s_ office frequently sends out 
confidential orders to “seize whenever 
and wherever found,” or to “board and 
search whenever and wherever found.” 

The files of the Coast Guard show that 
from September 1, 1922, to February 10, 
1927, at least 75 American vessels were 
seized beyond the 12-mile limit, for vio- 
lations of the Prohibition Act alone; of 
these seizures at least 21 were made 
more than 30 miles from the coast. 

[30] After the adoption of the 18th 
Amendment Congress made each year a 
large increase in the appropriation for 
the Coast Guard; and provided for the 
acquisition of additional vessels of the 
cruiser type. Before the passage of the 
Tariff Act of 1922 the year’s approrpia- 
tions had been increased to $9,800,000 
and the acquisition or construction of 
additional cruising vessels had been 
authorized. On April 2, 1924, a sepcial 
appropriation of $12,194,900 was made 
for construhtion of additional ocean-go- 
ing vessels and for reconditioning and 
equipping those vessels which it author- 





4 Blackstone Comm., | 


ized the Navy to transfer to the Coast ; 


Guard. The appropriation for mainten- 
ance increased to $20,800,000 by 1926. 

In 1919, the aggregate of vessels 
boarded was 2,005; in 1922, 31,653; in 
1925, 53,080. The number of vessels 
seized or reported for violations of law 
increased from 601 in 1919 to 1,887 in 
1925. It should be noted that compara- 
tively few of the penalties for minor in- 
fractions of the law are collected. By 
the Act of February 14, 1903, chapter 
52, section 10, 32 Stat. 825, 829, the 
power to remit penalties and forfeitures 
for violation of laws “relating to mer- 


| 


| straint of the parties, how much 
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in which the covenant in restraint of 
trade was ancillary to the main and law- 


ful purpose of the contract, and was nec- 
essary to the protection of the cove- 


nantee in the carrying out of the main | 
They do not manifest any gen- | 


purpose. 
eral disposition on the part of the courts 
to be more liberal in supporting con- 
tracts having their sole object the re- 
straint of trade than did the courts of 
an earlier time. It is true that there 
are some cases in which the courts mis- 
taking, as we conceive; the proper limits 
of the relaxation of the rules for deter- 
mining the unreasonableness of re- 


straints of trade, have set sail on a sea | 


of doubt and have assumed the power to 
say in respect to contracts which have 
no other purpose and no other considera- 
tion on either side than the mutual re- 
re- 
straint is in the public interest, and how 
much is not. The manifest danger in 
the administration of justice according 


See 1 Black- | t© 80 Shifting, vague, and indeterminite 


standard would seem to be a strong rea- 
son for not adopting it.” 


This same view, when directed to the 
question of judging restraints of trade 
by reference to reasonableness of prices 
effected by the restraint, is confirmed by 
the latest decision of this Court on the 
subject in United States v. Trenton Pot- 
teries Company, February 21, 1927, 
where it was said (page 4 of the printed 
opinion) (U. S. D. Index, page 4342, 
vol. I): 

“The aim and result of every price- 
fixing agreement, if effective, is the 
elimination of one form of competition. 
The power to fix prices, whether reason- 
ably exercised or not, involves power to 
control the market and to fix arbitrary 
and unreasonable prices. The reasonable 
price fixed today may through economie 
and business changes become the unrea- 
sonable price of tomorrow. Once estab- 
lished, it may be maintained unchanged 
because of the absence of competition 
secured by the agreement for a price 
reasonable when fixed. 

“Agreements which create such poten- 
tial power may well be held to be in 
themselves unreasonable or unlawful re- 
straints, without the necessity of minute 
inquiry whether a particular price is 
reasonable or unreasonable as fixed and 
without placing on the government in 
enforcing the Sherman law the burden 
of ascertaining from day to day whether 
it has become unreasonable through the 
mere variation of economic conditions. 
Moreover, in the absetfce of express 
legislation requiring it, we should hesi- 
tate to adopt a construction making the 
difference between legal and illegal con- 
duct in the field of business relations de- 
pend upon so uncertain a test as to 
whether prices are reasonable—a deter- 
mination which can be satisfactorily 
made only after a complete survey of 
our economic organization and a choice 
between rival philosophies.” 

This review showing what was the 
standard of criminality in the Federal 
Anti-Trust law, indicates clearly that the 
decision in the Cohen Grocery case was 
not inconsistent with the Nash case, be- 
cause the latter did not relate to the 
reasonableness or excessiveness of prices 
charged for necessaries without more as 
a basis for criminality, while the former 
plainly did. The same reasons show that 
there is nothing inconsistent between the 
Cohen case and that of Waters-Pierce 
Oil Company v. Texas, 212 U. S. 86. 


Prior Decisions Said 
Not to Be Inconsistent 


The principle of the due process of law 
requiring reasonable certainty of de- 
scription in fixing a standard for exact- 
ing obedience from a person in advance 
has application as well as civil as in 
criminal legislation (Small Company v. 
American Sugar Refining Company, 267 
U. S. 238, 288, et seq.), but the fact 
that it is often necessary to investigate 
and decide certain questions in civil cases 
is not controlling or persuasive as to 
whether persons may be held to civil or 


navigation laws. The administration was 
committed in part to the collectors of 
the ports, in part to the Bureau of Navi- 
gation. The enforcement was committed 
in part to the collectors, in part to the 
Revenue Cutter Service. In that year 
Congress created the Department of 
Commerce and Labor and transferred to 
it the Bureau of Navigation. Act of 
February 14, 1903, chapter 552, 32 Stat. 
825. In 1913 that bureau became a part 
of the new Department of Commerce. 
Act of March 4, 1918, chapter 141, 37 
Stat. 736. Thereby certain duties in re- 
spect to the administration of the navi- 
gation laws passed to the Department 
of Commerce. To enable it to take some 
part also in the enforcement of the navi- 


, gation laws Congress provided it with a 


. few cutters. 


See Annual Report of Com- 


| missioner of Navigation, 1915, pp. 31-32. 


chant vessels,” theretofore in the hands ; 


of the Secretary of the Treasury, was 
given to the Secretary of Commerce. 
This power has been liberally exercised. 
See e. g., 1913 Annual Report of Com- 
missioner of Navigation, p. 23. 

[81] The second paragraph of sec. 581, 
42 Stat. 979, relates solely to officers of 
vessels of the Department of Commerce. 
It is as follows: 

“Officers of the Department of Com- 
merce and other persons authorized by 
such department may go on board of any 
vessel at any place in the United States 


The above paragraph was inserted at the 
instance of the Department of Commerce 
when the Customs Administration law 


| was in the Conference Committee. 


or within four leagues of the coast of the | 


United States and hail, stop, and board 
such vessels in the enforcement of the 


navigation laws and arrest or, in case of j 


escape or attempted escape, pursue and 
arrest any person engaged in the breach 
or violation of the navigation laws.” 
Prior to 1903, the Seeretary of the 
Treasury was charged with both the ad- 
ministration and the enforcement of the 


' 
' 


[32]See note 26 supra. 

[383]At least nine such treaties have 
been proclaimed. England, January 
1924, 43 Stat. 1761; Norway, May 
1924, 43 Stat. 1772; Denmark, May 
1924, 43 Stat. 1809; Germany, May 
1924, 43 Stat. 1815; Sweden, May 
1924, 


24, 
29, 


Stat. 1875; Netherlands, August 


at. 
1924; Cuba, March 4, 1926. 


[384]On March 8, 1924, the Secretary of | 


State (Mr. Hughes) addressed a com- 
munication to the House Committee on 
Foreign Affairs in which it was _ said: 
self-executing, requiring no legislation 
on the part of Congress to make it ef- 
fective.” Hearings before House Com- 
mittee on Foreign Affairs on H. Res. 
174, 68th Cong., Ist Session, p. 7. 


| criminal liability for not deciding them 
| rightly in advance. 

On questions of confiscatory rates for 
public utilities, for instance, courts must 
examine in great detail the circumstances 
and reach a conclusion as to a reason- 
able profit. But this does not justify 
in such a case holding the average mem- 
ber of society in advance to a rule of 
conduct measured by his judgment and 
action in respect to what is a reason- 
able price or a reasonable profit. 

It is true that on an issue like negli- 
gence, i. e., a rule of conduct for the 
average man in. the avoiding injury to 
his neighbors, every one may be held to 
observe it either on the civil or criminal 
side of the court. It is a standard of 
human conduct which all are reasonably 
charged with knowing and which must 
be enforced against every one in order 
that society can safely exist. 


Reasonable Standard Often 


Used in Criminal Liability 

We said in the Nash case (p. 377), 
“But apart from the common law as to 
restraint of trade thus taken up by the 
statute, the law is full of instances where 
a man’s fate depends on his estimating 
rightly, that is, as the jury subsequently 
estimates it, some matter of degree. If 
his judgment is wrong, not only may he 
incur a fine or a short imprisonment as 
here; he may incur the penalty of death. 
‘An act causing death may be murder, 
manslaughter or misadventure according 
to the degree of danger attending it’ by 
common experience in the circumstances 
known tothe actor. . . ‘The criterion 
in such cases is to examine whether 
common social duty would under the cir- 
cumstances, have suggested a more cir- 
cumspect conduct. 1 East P. C. 262’”. 

Following the authority in the Nash 
case, we sustained in Miller v. Oregon, 
per curiam, January 17, 1927, 273 U. S. 
—, a conviction of manslaughter under 
a statute of Oregon, which made the fol- 
lowing rule of conduct a standard of 
criminality: 

“Every person operating a motor ve- 
hicle on the public highways of this State 
shall drive the same in a careful and 
prudent manner not to exceed 30 miles 
per hour, and within the limit of incor- 
porated cities and towns not to exceed 20 
miles per hour, and at intersections and 
school houses not to exceed 12 miles 
per hour, and in no case at a rate of 
speed that will endanger the property 
of another or the life or limb of any 
person.” (Ch. 371, General Laws of Ore- 
gon, 1921, sec. 2, sub-division 16.) 


Colorado Anti-Trust Law 
Is Declared to Be Void 


The indictment was framed under the 
last clause of this statute. Sych stand- 
ard for the driver of an automobile on a 
highway is one to which it is neither 
harsh nor arbitrary to hold those orim- 
inally who operate such a possibly dan- 
gerous instrument of locomotion, and 
who are or ought to be aware of what 
degree of care is necessary to avoid in- 
jury to others under the conditions that 
prevail on a highway. See Hess v. Paw- 
loski, (U.S.D. Index Page 814, Vol. II.) 

But it will not do to hold an average 
man to the peril of an indictment for 
the unwise exercise of his economic or 
business knowledge involving so many 
factors of varying effect that neither 
the person to decide iu advance nor the 
jury to try him after the fact can safely 
and certainly judge the result. 

When to a decision whether a certain 
amount of profit in a complicated busi- 
ness is reasonable is added that of de- 
termining whether detailed restriction of 
particular anti-trust legislation will pre- 
vent a reasonable profit in the case of a 
given commodity, we have an utterly im- 
practicable standard for a jury’s decision. 
A legislature must fix the standard more 
simply and more definitely before a per- 
son must conform or a jury can act. 

We conclude that the anti-trust statute 
of Colorado is void in that those who 
are prosecuted and convicted under it 
will be denied due process of law. 

The decree of the District Court to 
enjoin proceedings which the defendant 
threatens to bring under the Act against 
“he plaintiffs should be affirmed, but the 
decree below is modified and reversed 
so far as it purports to enjoin the de- 
fendant from proceeding further in pros- 
ecutin,, the information under that Act 
against the plaintiffs now pending in the 
state criminal court. 

The decree is in part reversed and in 
part affirmed. 

May 31, 1927. 
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[Continued from Page 8.] 
subject to regulation by both the State 
and the United States. 

The delimitation of the respective 
powers of the two governments requires 
often nice adjustments. The federal 
power is paramount. But public interest 
demands that whenever possible conflict 
between the two authorities and irrita- 
tion be avoided. 

To this end it is important that the 
federal power be not exerted unneces- 
sarily, hastily, or harshly., It is im- 
portant also that the demands of comity 
and courtesy, as well as of the law, be 
deferred to. : 

It was said in Western & Atlantic R. 
R. v. Georgia Public Service Commis- 
sion, 267 U. S. 498, 496, that a law of a, 
State may be valid which prohibits an 
important change in local transportation 
conditions without application to the 
State Commission, although the ulti- 
mate authority to determine whether the 
change could or should be made may 
rest with the Federal Commission. And 
it was there said that the “action of the 
company in discontinuing the service 
without a petition” to the State body 
was “arbitrary and defiant.” Compare 
Henderson Water Co. v. Corporation 
Commission, 269 U. S. 278. 

To require that the regulating body 
of the State be advised of a proposed 
change seriously affecting transporta- 
tion conditions is not such an obvious 
interference with interstate commerce 
that on application for a preliminary in- 
junction the Act should lightly be as- 
sumed to be beyond the power of the 
State. a 

The decree recites that a restraining 
order was issued on the filing of the 
bill. So far as appears, the court also 
disregarded in issuing it the require- 
ment of Section 17 of the Act of October 
15, 1914, Code, Title 28, Section 381, p. 
909. 

We think that Section 17 applies to 
suits brought under Section 266 of the 
Judicial Code (1). Section 17 provides: 

“Every such temporary restraining 
order shall define the injury 
and state why it is irreparable and why 
the order was granted without no- 
ae ae 

It provides also: 

“No temporary restraining order shall 
be granted without notice to the op- 
posite party unless it shall clearly ap- 
pear from specific facts shown by affi- 
dxvit or by the verified bill that 
immediate and irreparable injury, loss 
or damage will result to the applicant 
before notice can be served and a hear- 
ing had thereon.” 

Such facts do not appear to have Leen 
shown. They are not alleged in the veri- 
fied bill; and the affidavits in support 
were not filed until the hearing on the 
interlocutory injunction. 

The purpose of Congress in requiring 
that “every order for an injunction shall 
set forth the reasons for the issuance of 
the same,” was in part to ensure de- 
liberation, and thus minimize the 
chances of error. It was in part to pre- 
vent or allay the irritation naturally in- 
cident to interference by injunction with 
the action of the State government. 

Congress did not require the court to 
supplement the recitals in the decree by 
a fuller statement in an opinion. The 
importance of an opinion to litigants and 
to this Court in cases of this character 
was pointed out in Virginian Ry Co. v. 
United States, 272 U. S. 658, 675. 

The importance is even greater where 
the decree enjoins the enforcement of 
a State law or the action of State offi- 
cials thereunder. For then, the respect 
due to the State demands that the need 
for nullifying the action of its legisla- 
ture or of its executive officials be per- 
suasively shown. 

Reversed. May 31, 1927. 


(1) Section 17 took the place of Sec- 
tion 263 of the Judicial Code, which was 
of general application. The last sentence 
of Section 17 (omitted from Section 381 
of the Title 28 of the Code) reads: 

“Nothing in this section contained 
shall: be deemed to alter, repeal or 
amend Section 266” of the Judicial Code. 

In requiring specific findings of irrep- 
arable damage in the issuance of re- 
straining orders, no alteration, repeal or 
amendment of Scction 266 was made, 
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of the Treasury, An- 

drew W. Mellon, is not authovized under 

the law to engage the services of expert 

appraisers in connection with the acqui- | 
sition of a site for a public puilding to 

be erected in the Borough of Manhattan, 

New York City. 

This ruling has just been made by the 
Comptroller General, J. R. MeCarl and 
submitted to Mr. Mellon in reply to a 
letter prepared by the Supervising Arch- 
itect’s Office the Treasury Depart- 
ment. The ruling pointed out that the ; 
services were personal 
services and that such services “shall be 
performed under the supervision of the 
Supervising Architect by persons regu- 
larly employed in accordance with civil 
service laws, rules and regulations at 
rates of compensation fixed for field | 
service, far as practicable in accord- 
ance with the rates authorized by the 
classification act of 1923.” 

Decision Was Requested. 

The full text of Mr. McCarl’s ruling 
follows: 

The Secretary the Treasury. 

Sir: I have your letter of May 10, 
1927, xequesting decision whether under | 
the provisions of the acts of May 25, 
1926, 44 Stat. 630; January 26, 1927, id. 
1027, and March 4, 1927, id. 1416, you | 
are empowered to engage the services 
expert appraisers in connection with 
the acquisition of a plot of ground known 
as Block 581, in the Borough of Manhat- 
tan. City of New York, as a site for a 
building to be erected in accordance with 
plans and specifications approved by you 
for the use of certain governmental offi- 
cers in the City of New York. 

The act of January 26, 1927, supra, 
making appropriations for the Treasury 
and Post Office Departments for the 
fiscal year 1928, under the heading 
“Public Buildings.” provides as follows: 

“General expenses: To enable the Sec- 
retary of the Treasury to execute and 
give effect to the provisions of section 
6 of the Act of May 30, 1908 (Thirty- 
fith Statutes, page 537): For * * * con- 
tingencies of every kind and description, 
traveling expenses of site agents, re- 
cording deeds and other evidences of 
title, photographic instruments, chemi- 
cals, plates. and photographic materials, 
and such other articles and supplies and 
such minor and incidental expenses not | 
enumerated. connected solely with work | 
on public buildings, the acquisition of | 
sites. “* * * as the Secretary of the 
Treasury may deem necessary and spec- | 
jally order or approve, * * *.” 

Act of Congress Cited. 

Section 6 of the act of May 30, 1908, 
cited in the appropriation quoted in the 
preceding paragraph, provides fol- 
lows: 

«That the approapriations made to 
carry into effect the provisions of legis- 
lation authorizing the acquisition of land 
for sites for public buildings * the en- Page 7, Col. 
largement thereof, shall be 
deemed to be available only for the pu» |} Automotive Industr y 
poses specifically enumerated in said |} 
legislation, * * Provided, That such 
persons as¢ may be regularly appointed 
and paid from such appropriations shall 
be subject, in all respects, to the laws, 
rules, and regulations respecting 
entrance into or separation from the ; 
classified civil service of the United 
States, and shall be employed only in the 
Office of the Supervising Architect or 
in field work of construction and repair 
under his supervision and control.’ * er 

The act of May 25, 1926, authorizes 
the construction of certain public build- 
ings and also contains ge neval legisla- 
tion pertaining to the eer ion of sites 
and erection of buildings other than 
those specifically saint in the act. 

Services of Appraisers. 

The services of appraisers are per- 
sonal services and the provisions of, the 
Act of May 30, 1908, and of the Act of 
May 25, 1926, clearly contemplate that 
such services shall be performed under 
the supervision of the supervising archi- 
tect by persons regularly employed in 
accordance with the civil service laws, 
rules and regulations at rates of com- 
pensation fixed for field service, as far 
as practicable in accordance with the 
yates authorized by the classification act 
of 1923. See in this connection section 
2 of the Act of January 26, 1927. The 
appropriation quoted does not authorize 
the procurement of personal services by 
contract to be rendered without admin- 
istrative supervision. See decision of 
September 8, 1926, 6 Comp. Gen. 181, 
and the decisions therein cited. 

There does not appear to be any pro- 
vision in any of the acts herein cited Subscription a a ae 
specifically authorizing you to engage Treasury bonds closed June 2. 
the services of expert appraisers. The aes 9. 
provisions of the Act of May 30, 1908, Wi colauioaniaer or Inti 
limit the use of appropriations made to ec 
earry into effect the provisions of legis- I 
lation authorizing the acquisition of Weekly 
sites for public buildings to purposes ; Federal Reserve Boz 
specifically enumerated in said legisla- } 
tion. Section 2 (c) of the Act of May | 
25, 1926, confers on you authority to | 
employ only such technical, scientific, 4 
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undeveloped. 
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The statement received at the Bureau 
reads, in part, as follows: 

“Material for the Bureau 
tion school was landed at Tunanak, Nel- 
son Island, between June 30 and July 4, 
1923. It was a task as the flats extend 
three miles out from the village so that 
all supplies must be lightered ashore. 
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Natives Build Houses. 

“After the landing of the supplies 
came ‘the quest for men in this uncivil- 
ized spot who could understand enough 
English to be useful as carpenters. We 
finally found one who could act in- 
terpreter for two more who could use a 
hammer and saw. In six weeks the 
building was up and living quarters 
ready for use, 
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“Then came school with the queerest 
group of children imaginable, some 
dressed in fur parkas, some in outing 
flannel underclothes and others in bird 
skin parkas. The first day was scrub 
day. Every child was washed thor- 
oughly and it must have been the first 
bath some of them had ever had. Much 
energy was expended in getting the chil- 
dren to understand each morning they 
were to wash before coming to school. 
The teaching of elementary subjetts 
went forward slowly as the children were 
not only learning to read and write, but 
were also learning to understand an@#t 
speak the English language. 

“The home life of these people 
far from pleasant with no floors, 
beds, no tables or chairs and only 
cup and a saucer for the old folks, a 
teakettle and a kettle or two for the 
whole family. Almost every family had 
a five-gallon kerosene can for a stove 
with tin cans set together for the stove 
pipe. Often there was a puddle of water 
in the center of the rcom where the one 
window of the igloo opened. Many igloos 
were in a dilapidated condition, as Nel- 
son Island has no timber and very little 
drift wood ever floats ashore near the 
school. Logs for repair “or new  build- 
ings are collected from all around the 
island and even the mainland, | then 
slowly, patiently towed home. Despite 
this difficulty each home now has a floor 
of hand-hewed logs and there are three 
new igloos larger and better than the 
older ones. 

People Live Largely on Fish. 
Island natives seldom have 
white man’s food. They live largely 
on dry or frozen fish and seal oil with 
an occasional whale or walrus for va- 
riety. Superstitition and absolute belief in 
the medicine man seems to be the cause 
of pristine conditions. For instance a 
man must not hunt for fish for one 
season after a death in the family; must 
not use any sharp implement during 
sealing season, and must give away the 
first big seal each season, and so on, 
endlessly. Always they must obey the 
slightest wish of the medicine man or 
he will cause ‘bad luck’ or even a death, 

“Poor food, poor homes and but one 
outfit of clothing at a time, along with 
such superstitions and fears offer great® 
handicaps, even to a carefree, happy 


“Nelson 


| people in the work of Government schools 


in educating them above t y present 
conditions.” 


Activity in 1 Building 
Noted Among tadlaaiae 


Four hundred and fifty substantial 
homes have been built by Indians on the 
Kiowa, Comanche and Apache Reserva- 
tion in Oklahoma in the last four years, 
principally from land rentals and the 
sale of inherited land, the Commissioner 
Charles 
H. Burke, stated orally on June 2 upon 
his return from a month’s visit to the 
Indian agencies of that Siate. 

In only rare cases, Mr. Burke said, 
has the money for the homes come from 
oil activity. The Indians plan to build 
a hundred homes this year, he stated. 

Mr. Burke described the new homes 
as attractive and modern, often including 
bath and hardwood floors. Progress in 
dwellings falls into line with the 
policy of the Bureau, which contemplates 
both improved houses and mére_ profit- 
able farming, according to the Commis- 
sioner. 

He said that under the influence of the 
the Indians in 
Oklahoma were farming larger tracts 
of land than ever before, and were con- 
structing barns and other needed farm 
buildings. The economic condition of the 
Indians in the State, he reported, is gen- f 
erally good, with indications in every seo? 


five-year policy of! improvement, 


| tion of progress due to the ement, 





